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1 B E I T REMEMBERED that the above-entitled

2 and numbered matter came on regularly to be heard

3 before the Arizona Corporation Commission, in Hearing

4 Room 1 of said Commission, 1200 West Washington

5 Street, Phoenix, Arizona, commencing a t 10:00 a.m., o n

6 the 26th day of August, 2002.

7

8 BEFORE : PHILIP J . DION, III, Administrative Law Judge

9
APPEARANCES :

10

11 For the Arizona Corporation Commission
Securities Division:

12

13

14

OFFICE OF THE ATTORNEY GENERAL
By Mr. Anthony B. Bingham,
Special Assistant Attorney General
1275 West Washington
Phoenix, Arizona 85007-2997

15

16 For the Respondent:

17 I P.A.

18

BEGAIVI, LEWIS, MARKS & WOLFE
By Mr. Frank Lewis
111 West Monroe, Suite
Phoenix, Arizona 85003-

1400
1787

19

2 0 Also present:

21 Mr. Jerry Lowe, Investigator, Securities Division

22

23

24 CECELIA BROOKMAN, RPR
Cer tiffed Court Reporter
Cer tificate No. 5015425
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1 ALJ DION: Good morning, everyone, and

2 welcome to the Arizona Corporation Commission. My

3 name is Phil Dion, and I'll be presiding over the

4 hearing today. It's the matter of Philip William

5 The docket number i s S-03450A-02-0000. As I

6 stated, this is the time set for the hearing in this

7 matter, and I'm going to begin by taking appearances I

8 and I will star t with the Division.

9 MR. BINGHAIVI: Anthony Bingham, Your Honor,

10 attorney for the Securities Division.

11 ALJ DION: Good morning, Mr. Bingham.

12 And on behalf of Mr. Merrill.

13 MR. LEWIS: My name is Frank Lewis.

14 attorney with the Phoenix law firm Begum, Lewis, Marks

15 & Wolfe.

16 ALJ DION: Good morning, Mr. Lewis.

17 Just briefly, we talked a little bit about

18 the listen line, so if you'll be kind enough to move

19 your microphones in that area where people will

20 actually listen, I'd appreciate that .

2 1 Mr. Lewis, if you need to speak to your

22 client please feel free to cover up the microphone or

23 walk away, or ask me for a brief recess, and I will

24 accommodate you.

25 MR. LEWIS: Thank you .
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1 ALJ DION: Before w e star t this matter, I

2 just want to put something on the record Last week,

3 we had a telephone conference, kind of an impromptu

4 conference between Mr. Bingham, Mr. Lewis and myself I

5 regarding Mr. Bingham's motion for telephonic

6 witnesses and the motion i tself l isted threeI

7 witnesses that Mr. Bingham wanted to bring in and have

8 them testis y via the telephone.

9 Mr. Lewis objected t o two o f them, and a

10 third one h e raised some concerns I but didn't

11 necessarily object to the testimony. The reason for

12 that is because the third individual is an attorney

13 out o f New York, and he felt that some o f the

14 o b j e c t i o n s  h e  h a d  w i t h  t h e  o t h e r  w i t n e s s e s c o u l d  b e

15 resolved due to the f act that the third witness was an

16 attorney, and presumably, under the oath, even in the

17 State of New York, attorneys are not supposed to

18 mislead tr ibunals, hearing off icers, courts, and

19 whatnot . So he agreed that th i s  pa r  t i tu l a r  i nd i v i dua l

20 could testis y via the telephone, and I agreed -- I

21 accepted that, and we'll allow that telephonic

22 testimony. As for the other two witnesses, they are

23 non lawyers, and they don't have those particular

24 safeguards.

25 Addit ionally, one of the witnesses actually
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1 resides here in Phoenix, and just is out of town this

2 week. And so for those reasons, and for a couple of

3 other reasons that I stated on the phone, I would not

4 allow them to testis y telephonically, and they will be

5 present should Mr. Bingham decide to call them, but

6 just on a later date, is my understanding

7 Also, my understanding is that of tar that

8 date that will b e the time that Mr. Lewis will, i f h eI

9 s o chooses and i f Mr. Merrill s o chooses, would then

10 present evidence and witnesses, although they are

11 her mainly not obligated to do so

12 I think that, in a nutshell described theI

13 telephone conversation and rulings that I made.

14 Mr. Bingham, does that accurately depict the

15 conversations we had?

16 MR. BINGI-IAM: Yes Your Honor.I

17 ALJ DION: And do you agree with that

18 summary?

19 MR. BINGI-IAM: I agree with the summary, yes.

20 ALJ DION: Mr. Lewis.

21 MR. LEWIS: There was one additional item.

22 Mr. Bingham was to advise you when these other two

23 witnesses, I believe were Sylvia Hays and Lori

24 May field, would be available in person to testis y, so

25 that we could try and schedule what the continued date
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1 would be .

2 ALJ DION: That's correct and I assume w eI

3 will do that probably at some point today.

4 I'm just trying to figure out how long we're

5 going t o b e here, if we're going to be here today I

6 tomorrow and Wednesday, we're going to be here today

7 and tomorrow, or just going to be here today. But a t

8 some point I'm going to need that information.

9 Besides, that do you agree with my summary?

10 MR. LEWIS: I'm sorry, when I said

11 additional, I agreed with everything else I just

12 said there was an additional item that we discussed

13 Thank you .

14 ALJ DION: That is true. With that I thinkI

15 that takes care of kind of the motions or any

16 in liming items, and at this point

17 MR. BINGHAIVI: Your Honor, can I mention one

18 other thing at this point?

19 ALJ DION: Sure .

20 MR. BINGHAIVI : We also, and I just remembered

21 this, we also discussed the issue of where Janet

22 May field can be served with a subpoena that has been

23 issued on behalf of the respondent. I did inform

24 Mr. Lewis that he should be able to have her served at

2 5 her house latter par t of this week From what I

ARIZONA REPORTING SERVICE I
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1 understand, she'll be in and out, but she will at

2 least be home, and perhaps she could even be served by

3 mail because I know that she will b e - - she wasI

4 having her mail held, and I know she's going to pick

5 it up today or tomorrow, sometime the last half of

6 this week.

7 ALJ DION: That information is based upon

8 your conversation with her daughter; is that correct?

9 MR I BINGHAM : Actually with her daughter, and

10 then we actually did contact Janet May field.

11 ALJ DION: Okay . I appreciate that. Thank

12 you, Mr. Bingham.

13 And as to what service you're more

14 comfort table with, Mr. Lewis, I'll leave that up to

15 you .

16 MR. LEWIS: I didn't realize when I read the

17 rules that I could serve her by mail

18 ALJ DION: Well, you can. The caveat is that

19 there is always that -- the dilemma that someone I

2 0 especially when receiving a subpoena from perhaps an

21 opposing par Ty in this situation, can say I never

22 received service, I didn't get my mail, it got lost in

23 the mail. There are a number of pity alls with that

24 kind o f service, and there can be service,

25 done all the time believe i t or not where service i sI I

ARIZONA REPORTING SERVICE,
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1 let t at somebody's door, you know, things like that.

2 For the majority of people who receive that

3 type of service, for either a coir t summons or

4 whatever it is, they then appear. The problem is as

5 you noted, that if those people do not appear, then

6 you have the question of were they actually served or

7 not .

8 So it would not necessarily be the best way

9 or, you know, the way that i f I was doing it, I would

10 prefer, especially if I was serving a subpoena on a

11 hostile o r o n someone from the other side.

12 car mainly not a way that I would recommend. But

13 you're free to do that; if the witness appears for the

14 hearing, then we're fine. But I would her mainly

15 suggest personal service, especially in the situation

16 that I told you beforehand.

17 MR. BINGHAM: Can I also add that she was

18 aware, a s I mentioned, Mr. Lewis i s trying t o serve

19 her and she's been informed of that and so I don'tI I

20 think she'll try and evade service, but she cer mainly

2 1 is aware that she may be served, if she is, at any

22 given time soon

23 ALJ DION: We're going to address Mr. Lewis'

24 concern by the of ternoon session, because I'm assuming

25 his office is going to want to draft the subpoena, and

ARIZONA REPORTING SERVICE,
Real time Specialists

INC | (602) 274-9944
Phoenix, AZ



s-03450A-02-0000 VOL. I 8-26-2002

10

1 we're going to pick a date

2 MR. LEWIS: The subpoena has already been

3 issued, sir.

4 ALJ DION: That's right, it was the Executive

5 Secretary's of f ice.

6 MR. LEWIS: The return date was tomorrow at;

7 9:00 a.m. Do I need to get a new subpoena issued

8 because tomorrow at 9:00 a.m. doesn't look l ike a

9 viable time?

10 ALJ DION: No, it car mainly doesn't

I wouldn't ...- Mr. Lewis,  I  don' t  th ink you

12 have to have another subpoena issued. I th ink the

13 issue in this case is going to be the timing if we

14 break for two weeks, then having her appear, you

15 understand what I'm trying to say?

16 IVIR. LEWIS: Yes, s i r .

17 ALJ DION: Mr. Bingham.

18 MR. BINGHAIVI: Given the circumstances, as the

19 way the motions and so for th have evolved, we have

2 0 subpoenaed her service, we've done i t , we've tried to

2 1 do it by mail We have not received the return

2 2 receipt back We expect to receive it  probably within

23 the next week , so that may be a moot issue for

24 Mr. Lewis if she is subpoenaed by us It does comply

25 with that subpoena And that subpoena won't be until

ARI ZONA REPORTING SERVICE I
Real time Specialists
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1 she -- she won't be testis Ying this week, because of

2 her circumstances I will be asking to have her

3 testis y basically the same time frame as her daughter

4 and Sylvia Hays, who is the other individual who is

5 out of town right now

6 ALJ DION: But car mainly it doesn't prove

7 pudding for Mr. Lewis, and out of an abundance of

8 caution he issued his own subpoena. It may become an

9 i s s u e  wh e r e she i s  p r e s e n t  a n d  s o m e  o f t h e  t h i n g s  t h a t

10 we've gone through up to today are not as prevalent.

11 But I want to give Mr. Lewis every

12 opportunity to, as f Ar as the time frame and

13 information and whatnot, when we leave today I

14 car mainly, so that he i s in  a  pos i t ion to have that

15 witness I whether or not the state ca l l s her or not .

16 MR. LEWIS: Sir I 'm a l it t le confused, if  II

17 may .

18 Mr. B ingham to ld  me s o m e  t i m e  a g o  t h a t  h e  d i d

19 not intend to call Janet May field as a witness.

2 0 That's why I had the subpoena issued. I f he's now

2 1 telling me that he intends to call her as a witness I

22 and will have her here as a witness, I don't need to

23 continue my error ts to subpoena her

24 I guess what you're saying to me is that i f

25 he subpoenas her, and she doesn't honor his subpoena I

ARIZONA REPORTING SERVICE,
Real time Specialists
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1 I may be without any remedy I'm not sure that that's

2 I think I'm entitled, if the witness has

3 been subpoenaed by any par ty, and has information that

4 car mainly she's one of the people named in the charge I

5 as being the customer of Mr. Merrill's, who claims

6 that things happened to her that shouldn't happen, and

7 that's what he wants her to testis y about, I car mainly

8 feel she's a material witness, and if he's telling me

9 he's going to have her here, I don't need to subpoena

10 her any longer. The only reason for commencing that

11 process was because he told me he would not; have her

12 here .

13 Now, what I would say to the coir t is this.

14 If we get to September, whatever, with a continued

15 hearing, and he doesn't have her here as a witness at

16 that time I will make a decision based upon how heI

17 attempts, and how he is allowed to present what is

18 material to her situation, and then ask the court for

19 a continuance to bring her in and have her testis y.

20 I think, out of f fairness, I shouldn't be put

21 in a position where I have to subpoena a witness that

22 he is saying he's going to have here . And if he

23 doesn't have her here for whatever reason, then I

24 should be able to do what;'s necessary to get her here.

25 If I understand what you're saying is that

ARIZONA REPORTING SERVICE,
Real time Specialists
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1 even though he's now saying he's going to have her

2 here as witness, I've got to go out and subpoena her

3 anyway A

4 ALJ DION: What I'm saying, Mr. Lewis, is I

5 don't: want to be in a situation where, especially with

6 this par titular witness where we've had a lot of

7 discussion, and she is on the witness list, but she is

8 testis Ying, she isn't testis Ying, I'm going to have

9 her here, I'm not going to have her here, I don't; want

10 to be in a position two weeks down the road, if

11 Mr. Bingham makes a tactical decision not to call her

12 on the stand any longer, and informs her of that, that

13 I am not calling you to the stand, that she thinks she

14 is free and clear, does not need to appear, and we get

15 to that continuance, now we continue the case and we

16 go on.

17 I want it clear to this par titular individual

18 that her presence is required even though Mr. Bingham

19 does not intend to call her.

20 I understand that and I also understand thatI

2 1 the subpoena has already issued; correct?

22 MR. LEWIS: Yes. It issued on, I think,

23 August 12th.

24 ALJ DION: We're really just talking about

25 the service of process, which I understand can be

ARIZONA REPORTING SERVICE,
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1 accomplished sometime later this week. So I'm trying

2 to understand the difficulty.

3 MR. LEWIS: May I ask this, then, instead of

4 having another subpoena issued, there is one issued

5 for her appearance today, if tomorrow, if I just

6 attach a letter saying the timing of your appearance

7 as stated in the subpoena at the time it was actually

8 issued, it now looks that you will not be testis Ying

9 until a later date will leave you a telephonic, we

10 message a s to when you're to appear?

11 ALJ DION: The typical thing you usually see I

12 please call by 10:00 a.m. on X day at this number to

13 find out if you're actually needed, blah, blah, blah.

14 That's fine.

15 But I'm just -- and I understand your

16 concern, Mr. Lewis, and I don't disagree with you. I

17 just -.- we're going to continue this case once based

18 upon my ruling, but obviously t:hat's up to conjecture.

19 I don't want to be in a situation where we're going to

20 continue it again if we can avoid that

2 1 MR. LEWIS: Thank you . I understand.

22 ALJ DION: Based upon those discussions, I

23 don't think there's anything else as f Ar as motions or

24 limine rulings, so therefore we'll star t with opening

25 statements.

ARI ZONA REPORTING SERVICE I
Real time Specialists

INC | (602) 274-9944
Phoenix, Az



S-03450A-02-0000 VOL u I 8-26-2002

15

1 Does the Division have any opening

2 statements?

3 MR I BINGHAIVI : Yes Your Honor.I Your Honor II

4 did f ail to introduce Jerry Lowe, who is the

5 investigator on this case, to my let t, and I wish to

6 d o that a t this time.

7 MR. LEWIS: Sir before we star t I'd like toI I

8 have all witnesses excluded from the proceeding.

9 ALJ DION: Pursuant to the rule?

10 MR. LEWIS: Yes.

11 ALJ DION: Mr. Bingham, who do we have?

12 MR a BINGHAM : As f Ar as witnesses?

13 A L J  D I O N : Yes, sir.

14 MR. BINGHAM: Your Honor Mr. Donovan, CathieI

15 and Beatrice DuChene are also present . Mr. Lowe again

16 is the investigator in this case, and he very well may

17 be testis Ying later in the case, but because he's an

18 investigator, I would like to keep him here.

19 ALJ DION: You're attempting to authorize him

20 as the case agent?

21 MR. BINGHAIVI : Somewhat, yes. He is somewhat

22 the case agent. He has helped with the files, is

23 aware of where a number of documents are . In other

24 words, he is equivalent of a detective or a police

25 officer :Lm a criminal case who is allowed to remain
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1 seated in the courtroom during the process of the

2

3 ALJ DION: Before we get to that, I want to

4 explain the rule, because we have some people here

5 that might not understand that .

6 Basically, the exclusion of witnesses during

7 a hearing, the rationale behind that is so that the

8 witnesses aren't sitting there listening to one person

9 testis y about events and then their own personal

10 recollections are biased, swayed because of what they

11 have just heard.

12 So we want you to testis y on your independent

13 recollections. We're not trying to exclude you from

14 the proceedings here. Rather, w e are trying t o get

15 you to tell us, to the best of your recollection, what

16 has occurred, what happened, instead of just kind of

17 parroting what other individuals have said, because

18 that's what's kind of fresh in your mind.

19 So I hope you guys understand

20 we're not trying to exclude you from the process, but

21 it's a situation that is necessary so that when you

22 testis y, it is based upon, like I said, your own

23 recollection, and not necessarily things that you've

24 heard or perceive. Okay . So I just want to address

25 that with you guys first. You can stay here until we

ARI ZONA REPORTING SERVICE I
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1 finish because we haven't done anything yet

2 Mr. Lewis, did you want to say something?

3 MR. LEWIS: First I want t o ask who theI

4 other gentleman is.

5 MR I BINGHAM : This i s Mr. Michael Donovan.

6 MR. LEWIS: H e is going to be a witness also?

7 MR I BINGHAM : Yes and he'll be leavingI

8 MR. LEWIS: As f Ar as Mr. Lowe is concerned,

9 my conversations with Mr. Bingham, during my

10 conversations with Mr. Bingham, especially concerning

11 Janet May field, was that he felt he could present her

12 testimony through Mr. Lowe, that he -- Mr. Lowe could

13 testis y about what Janet May field had told him. I

14 presume he assumes he can do the same thing as f Ar as

15 any other witness concerned

16 To say that this person can sit in court and

17 listen to the direct and cross-examination of that

18 witness, and then get on the witness stand, and for

19 instance, say well, you know, she forgot, what she

2 0 really told me and what really happened is this, which

2 1 is different than what she testified to under oath,

22 that's a very real potential in this matter.

23 If he is going to testis y, and if the

24 potential is he's going to testis y about what these

25 witnesses critical witnesses told him, then he shouldI

ARIZONA REPORTING SERVICE,
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1 be excluded from the hearing. By that I don't mean to

2 say I will not object if he attempts to give hearsay

3 testimony. But that is Mr. Bingham's intention along

4 with other matters.

5 He is not here as a representative of the

6 Corporation Commission, he's here because he is the

7 person who investigated these things. I presume he's

8 got notes about conversations with witnesses that we

9 ought to be able to see. He's got, according to

10 Mr. Bingham, testimony that's material, what the

1 1 state's witnesses Division's witnesses told him.I

12 He can't sit here and listen to the

13 cross-examination and opening statements in this

14 matter and be a f air and candid witness on all these

15 subject matters. I mean, you can't have this witness

16 as your cleanup man, come in and solve all of the

17 problems that have been created by the testimony of

18 all of the other witnesses and cross-examination of

19 those witnesses.

2 0 Thank you, sir.

2 1 ALJ DION: You're welcome.

22 Mr. Bingham, did you have a quick response?

23 MR. BINGHAIVI: Yes Your Honor.I I

24 Mr. Jerry Lowe is a sworn law enforcement officer 1
I

25 therefore, he is bound by the ethical obligations as a
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1 sworn law enforcement officer.

2 From what I understand, i t is not abnormal

3 for someone such as Jerry Lowe, who is the

4 investigator on the case, to be present during a

5 hearing He has informed me just a few seconds ago

6 that he has been present during hearings before that

7 have been held here before the Commission. Those were

8 with different attorneys, but still he was present

9 during the entire hearing.

10 Mr. Lewis, in my opinion, is rais ing the idea

11 that Mr. Lowe will f abdicate his testimony based upon

12 what he's heard previously during the hearing. Again I

13 he is a law enforcement officer, he is bound to te ll

14 the truth, and if he is asked a question that he does

15 not know the answer to, then he is bound to say he

16 does not know, as opposed to create an answer that

17 w i l l be beneficial to the state.

18 ALJ DION: Okay . I get Mr. Lewis'

19 objections, but if a witness gives testimony under

20 sworn testimony, and then if your concerns rise to the

21 level to where Mr. Lowe then says something else, I

22 will car mainly give that its due weight. In other

23 words I  b e l i e v e  t h a t  I  h a v e  t h e  a b i l i t y  t o  d e t e r m i n eI

24 whether or not someone is being a cleanup man or not .

25 I believe I have the ability to judge the witness in
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1 this par titular case, and judge Mr. Lowe as t;o what's

2 going on.

3 I also believe that in this par ticular case I

4 I have no idea as to what Mr. Lowe is going to testis y

5 to and/or about, and nor do I know whether or not he

6 will come in to talk about the other witnesses and

7 what they said and what they actually said I assume

8 that that:'s a very probable result as that's -- I

9 think I star Ted the word case agent, and Mr. Bingham

10 followed up, as I'm sure detectives and investigators

11 take notes and make repot ts and do those things .

12 But I do not find that Mr. Lowe, in staying

13 here, will pre juice me or in any way influence me as

14 to what a witness says in that chair under oath, and I

15 think that I will be able to properly weigh and

16 balance what that witness said and what Mr. Lowe has

17 said. So I'm going to overrule Mr. Lewis' objection

18 Mr. Lowe, you can stay, but the other

1 9 witnesses, as I've explained, for the reasons that I

20 stated earlier, at this point I would ask that you be

21 excused, and then as you're called in one at a time I

22 Mr. Bingham can go outside, come in, and bring you

23 out .

24 Whether you can stay of tar you've testified

25 is also a different question. It's the same I we're
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1 talking about the same things, but it's whether or not

2 you will be recalled or called a s a rebuttal witness

3 or whatnot. So don't think that at tar you've

4 testified you get to stay here either. I just wanted

5 to make that very clear.

6 It's entirely possible that you will, but

7 it's not yet determined. Okay . S o with that I'd askI

8 those who were identified to just go ahead and sit

9 outside.

IO (All witnesses were excused.)

11 (An off-the-record discussion ensued.)

12 ALJ DION: We can star t with opening

13 statements now.

14 Mr. Bingham.

15 MR. BINGHAM: Yes, thank you, Your Honor.

16 Your Honor, this case really has some

17 principles that are very simple. This is a case about

18 a stockbroker who clearly crossed the line several

19 times . He crossed the line of ethical behavior by

20 conducting unauthorized transactions in five

21 customers' accounts. In all five of those customers'

22 accounts there was at least one unauthorizedI

23 transaction that the respondent conducted in their

24 accounts 1

2 5 This is also a case about the respondent
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1 crossing the line of honesty, by not receiving

2 authorization or permission from his clients before he

3 conducted transactions in their accounts. H e went

4 ahead and conducted those transactions.

5 Your Honor there's a common thread betweenI

6 all five customers that are listed in the notice of

7 opportunity for hearing. That common thread first, as

8 I've mentioned, is unauthorized transactions. Some o f

9 these clients had a number of different unauthorized

10 transactions that the respondent conducted in their

11 accounts A s I said also, one of them only with one.

12 Another common thread is they're all female.

13 Four of five that is four out of five of theseI

14 customers are widows, senior citizens.

15 Your Honor, we're alleging that in the

16 accounts of Customers One and Two, as listed in the

17 notice of opportunity for hearing, not: only were

18 unauthorized transactions conducted by the respondent,

19 but also unsuitable transactions were conducted by the

2 0 respondent. Those were unsuitable given the

2 1 customer's age, financial condition, and other

22 relevant f actors.

23 We believe that through the witnesses and

24 throughout this hearing, we'll show that unauthorized

25 and unsuitable transactions were conducted by the
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1 respondent.

2 At the end of this hearing, I'm going to ask

3 the coir t to numberI one, revoke the respondent's

4 registration to sell securities in the State of

5 Arizona . Next, I'm going to ask that restitution be

6 ordered for the benefit o f the former customers o f the

7 respondent. I'm also going to ask for administrative

8 penalties be ordered against the respondent.

9 Nothing fur thee at this time.

10 ALJ DION: Mr. Lewis.

11 MR. LEWIS: Thank you .

12 This case does not involve a contest

13 concerning whether or not there should be some

14 sanction leveled against Mr. Merrill. Mr. Merrill has

15 always said that there was one customer by the name of

16 Lori May field whom he had discussions with in November

17 and December of the year 2000 concerning opening a new

18 account u She then went o n a trip, and he entered some

19 orders i n her account similar t o orders h e entered i nI

2 0 those o f other customers.

21 When she returned from her trip, she called

22 him and asked him about the items that were on the

23 monthly statements that had been received in her

24 absence | He immediately agreed that he had not had

25 her authorization, but thought they were in her best
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1 interests and that i f she wanted t o reverse theI

2 transactions he would be willing to do so.I The

3 securities had gone down in value, and he would take

4 care o f the matter i n that f ashia.

5 She said no, I don't want to do that now. H e

6 then told his manager about what had happened, and

7 indicated that i t had been an unauthorized

8 transaction. He has always stood up and told

9 everybody who asked him the truth about that situation

10 with Lori May field. H e  t o l d  t h e  N A S D  w h e n  t h e y  a s k e d

11 him. He was discharged by Morgan Stanley Dean Witter,

12 the equivalent on his U-5, because of unauthorized

13 t r ad ing  . He told everybody. And in November of last

14 year, Mr. Bingham had him come to his of f ice andI

15 under oath, without an attorney, without any

16 p r e p a r a t i o n , h e  a d m i t t e d  u n d e r  o a t h  t h a t t h a t ' s  w h a t

17 had happened.

18 We don't contest that. We think that you

19 should listen to what the consequences have been to

2 0 him as a result of that one, that one situation, the

2 1 loss of his job, the loss of his pension, the loss of

22 h i s  d e f e r r e d  c o m p e n s a t i o n  a n d  s o  f o r  R h , i n  d e t e r m i n i n g

23 what t he s a n c t i o n  s h o u l d  b e .

24 Because of that, Mr. Bingham has accepted

25 statements by others that there were unauthorized
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1 transactions in their accounts, claims that were not

2 made i n one instance till more than a year at tee i t

3 had happened In others seven, six months of tar itI

4 happened, where there were multiple discussions with

5 these people as to what was happening in their

6 account, what was going on Many o f them

7 f ace-to-f ace.

8 One of these accounts was wildly profitable

9 Over 84 percent increase in value in a relatively

10 short period of time. And they're claiming the

11 transactions occurred in that account that were

12 unsuitable.

13 But o n the basis o f 20/20 hindsight,

14 Mr. Bingham's got a lot of people out there, anybody

15 who recommended Enron, WorldCom, all of the other

16 securities that were being touted by everybody on the

17 street as good buys, they went down in value

18 tremendously, Mr. Bingham would say they are now

19 unsuitable.

20 You do not as a broker makingI

21 recommendations, guarantee if the things will go up in

22 value 1 You have to have a reasonable basis for doing

23 And Mr. Merrill had a reasonable basis for all o f

24 the recommendations that he made. And not 100 percent

25 of them went up in value. That doesn't make them
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1 unsuitable.

2 They have marked on the exhibits as

3 unsuitable, multiple trades that made very significant

4 profits, and they're asking for restitution on trades

5 that were profitable where the customer had, in

6 effect ratified all o f those trades, because theI

7 events had occurred, they received confirmations of

8 the trade, they had discussions with Mr. Merrill, they

9 never complained about these things until long at tee I

10 for varying reasons

11 I haven't had the opportunity to talk to

12 these ladies but I think we'll find out that becauseI

13 they've been told maybe they'll get restitution of

14 some amount of money as a result of these proceedings I

15 that they have a bias and prejudice that's involved.

16 MR. BINGI-IAM : Objection; Your Honor, that's

17 inappropriate.

18 MR. LEWIS: I'm talking about what the

19 evidence will show, Your Honor, I haven't had the

2 0 opportunity to talk to them, I believe it will show

2 1 that .

22 ALJ DION: And that's fine. I'm going to

23 rule o n - - I won't rule o n the objection. Proceed.

24 MR. LEWIS: You will hear Mr. Merrill i s a

25 graduate of the United States Naval Academy, subject
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1 to the code of honor there, and that he has followed

2 that in all of his life, and that he stood up and he

3 said yes, I did something wrong when he did something

4 wrong And he has never denied it, he will not deny

5 it here . He did not deny it in the examination under

6 oath

7 He was there without an attorney. And you

8 will see in the record, on various occasions I

9 Mr. Bingham tried to get him by misstating his prior

10 testimony in the record, trying to get him to admit

11 that he had done things that he shouldn't have done.

12 And he, without any preparation, without any attorney,

13 he picked up, and he said no, that didn't happen, I

14 didn't say that .

15 That's what this case is about.

16 about determining on one that he has admitted what the

17 sanctions should be. It's getting something for

18 people who are not entitled to it, people who did not

19 complain about problems until long of tar, and

20 car mainly, in Ms. DuChene's instance, where she had

2 1 made an unbelievable profit, had taken the account

22 away from Mr. Merrill. They were very secure

23 investments, they were guaranteed investments for a

24 substantial par son of her par folio. That's what

25 this hearing is going to be all about .
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1 The cross-examination of these people, the

2 cross-examination of Mr. Lowe, who supposedly has

3 information concerning what happened, and the

4 cross-examination of someone who's going to come in

5 here and claim that Mr. Merrill did not have a

6 reasonable basis for making the recommendations that

7 he made, that's the unsuitability, and the f act that

8 these transactions were not unauthorized. Thank you .

9 ALJ DION: Thank you .

10 Mr. Bingham, your first witness, sir.

11 MR. BINGHAM : Yes first witness will b eI

12 Beatrice Duchene.

13

14 BEATRICE MARY DUCHENE I

15 called as a witness, having been first duly sworn by

16 the Car tiffed Court Repot tar to speak the truth and

17 nothing but the truth, was examined and testified as

18 follows :

19

20 DIRECT EXAMINATION

2 1

22 Q. (BY MR. BINGHAIVI) Ms. DuChene, please state

23 your full name for the record.

24 A. Beatrice Mary Duchene

25 Q How old are you currently?
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1 A . 78 l

2 Q. What's your occupation?

3 A. I'm retired.

4 Q. How long have you been retired for?

5 A. Approximately five years

6 Do you have kidsany I by chance?

7 A. I  h a v e  t h r e e  a d u l t c h i l d r e n .

8 A n d  i s  o n e  o f t h o s e  c h i l d r e n  h e r e t o d a y  w i t h

9 you?

10 Yes.

11 Q. What is her name?

12 A. Mary Catherine Duchene Elwood

13 MR. LEWIS: Pardon me, I didn't hear the last

14 statement.

15 THE WITNESS: Her married name i s Elwood.

16 MR. LEWIS: Elwood, thank you.

17 Q. (BY MR. BINGHAIVI) Do you have any education

18 past high school?

19 A. I had some college.

2 0 Q. How many years?

21 A. Approximately a year.

22 Q And what types of  c lasses did you take?

23 A. Social classes, English, math, biology.

24 Q And general studies, then?

25 Yes.
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1 Q. Before you retired, what was your employment?

2 I was a medical secretary.

3 Q. For approximately how many years?

4 A. I star Ted about 25 years ago, I bel ieve.

5 Q Did you have any other employment besides

6 medical secretary?

7 A. I worked for an attorney, a prosecuting

8 attorney at one time, many years ago. I worked in

9 engineering for a while, but I went back to medical .

10 Q Did you ever work General

A . Yes I did.I

12 Q. For how long?

13 A . I'd say approximately a year.

14 Q How has your health been in general over the

15 last eight years or so?

16 I t could be better and i t could be worse.

17 Q. Have you ever gone for cancer surgery in

18 Mexico?

19 No.

20 Did you ever to Mexicogo forany medical

21 treatment?

22 I went to Mexico for chelation.

23 Q How many times?

24 A. Once .

25 Q Have you ever received any training in
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1 i nves t i ng?

2 A. No.

3 Q Ever taken any classes in stocks, bonds I

4 mutual funds?

5 Recen t l y ,  y es .

6 Q. How recent ly?

7 Wi th i n  t h e  l a s t  f ew  y ea r s .

8 Q. Two years, three years?

9 A. Probably the last couple of years.

10 Q. And what type of class was that? Was that  at

11 a junior college or university?

12 A. No. They're the classes that are offered,

13 the brochures come i n the mail that you can g o t o

14 them, and then you have a free breakfast or a free

15 lunch, that type

16 Q D i d  you  l ea rn  much  a t  a l l  f rom those  c l a s ses?

17 A. Yes and no. Some o f i t ' s over b y the end.

18 Q. You were a customer of Dean Witter for a

19 number of  years ,  weren ' t  you?

20 A. Yes.

2 1 Q Did you receive account statements

22 periodically from Dean Witter?

23 Yes.

24 Q. Did you receive other documents from Dean

25 Witter?
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1 A. Yes.

2 Q Did you receive prospectuses from Dean

3 Witter?

4 A. Yes.

5 Q. How well did you understand the prospectuses?

6 A. I did not. I just got them in the mail.

7 What about the account statements?

8 A. I did not understand any of it.

9 Q. Do you know what confirmation pages are?

10 I do now.

11 Q Did you when were a customer Deanyou of

12 Witter?

13 A. No.

14 Q. What is a confirmation page to you? And when

15 I say that term, what does that mean to you now?

16 It means that there's something that you've

17 done that's been confirmed.

18 Q. I'm sorry, that's what?

19 Something that you've done that's been

20 confirmed .

2 1 Q. When you received these papers and documents

22 from Dean Witter -- and let me just say, do you

23 understand that Dean Witter and Morgan Stanley have

24 merged or combined or are somehow together now?

25 A. Yes .
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1 Q. So if I use a word Morgan Stanley or Dean

2 Witter o r Morgan Stanley Dean Witter, I'm referring to

3 the same entity.

4 Correct: .

5 Q When you received these documents and papers

6 from Dean Witter, did you do anything with them?

7 I filed them.

8 Q Did you look at them before you filed them,

9 typically?

10 Not really.

11 Q. What was the reason for that?

12 Because I didn't understand it. I d:Ldn't

13 understand what it was.

14 Q Did you ever ask Mr. Merrill to explain any

15 of those documents to you?

16 A. Not those documents in par ticular.

17 Q. Did you ever ask him to explain anything else

18 to you regarding investing?

19 I believe I did, yes, I did.

2 0 Q. Did he explain or did he give you an

21 explanation for any questions you had?

22 No.

23 Do you remember in general what those

24 questions were?

25 A. Now?
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1 Yes.

2 Not now I don't, no.

3 Q Did you know, when you were a customer of

4 his, how to read quotes in the newspaper, say in

5 The Republic or in the Wall Street Journal? When I

6 say quotes, I mean quotes on mutual funds and stocks

7 and bonds t o determine their value.

8 No.

9 Q Did you ever ask him to explain that to you?

10 A. No.

11 Q. When you were a customer of Mr. IvIerrill ' s I

12 did you travel much?

13 A. No.

14 Q. Did you go see your daughter a few times I

15 even?

16 A. About one time I think it was.I

17 Q. Does she usually come visit you?

18 A. She has, yes.

19 Q. Do you drive at all?

20 A . Very little.

21 Q. Is that one of the reasons that she typically

22 sees you, i f  you see her  at  a l l?

23 No.

24 Q Ms. DuChene, when you first star Ted working

25 with Mr. Mer r i l l , did you explain to him what it was
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1 you wanted done with your investments?

2 Yes.

3 Q. And what was that?

4 A. To supplement my Social Security

5 Q. Did you tell him that receiveyou so much per

6 month from your Social Security payments?

7 A. Yes.

8 Did he ask you if you had any other source of

9 income?

10 A. I'm not sure of that.

11 Did you inform him at any point: in time

12 whether or not you had any other source of income?

13 A. If I would have had any income, I would have

14 told him.

15 You said you told him it was Social Security?

16 A. I was employed for a while

17 Q. How long ago did your employment end?

18 I would say seven years ago.

19 Q. Is that an approximation?

20 A. I stopped working at the time of my mother's

21 death.

22 Q Were you working full-time or par t-time?

23 Par t-time.

24 Q Par t-time a s i n less than 2 0 hours a week?

25 A. Approximately 20 a week.
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1 Q I What was your net pay per week?

2 A. I don't recollect that at this time.

3 Q. Do you remember if you made more than $10 an

4 hour at the time?

5 A. It's possible I made 10 or less, yes.

6 Q Now, you said that you told Mr. Merrill that

7 you wanted income. Did he ever discuss with you how

8 much risk you were willing to take on?

9 A. No.

10 Q Did he ever raise the issue a t all o f risk?

11 No.

12 Q. Were you willing to risk loss of your

13 principal, which is the amount that you invested?

14 No.

15 Q Let me ask you another related question.

16 Knowing that you could earn more money with more

17 risk -- let me rephrase that.

18 Knowing you could earn more income with more

19 risk, would you have been willing to allow Mr. Merrill

20 to put your money into riskier investments, knowing

21 that you would earn more income?

22 No.

23 Q. Did you tell Mr. Merrill that your investment

24 objectives were conservative, even though you wanted

25 income ?
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1 Yes.

2 Q. Did you make that explicit to him?

3 A. Yes.

4 Q Did you tell him

5 MR. LEWIS: Sir, I'm going to object to any

6 fur thee leading questions They've been very leading

7 up to this point, and we're now getting into some very

8 critical things. I think they should not be by

9 leading questions.

10 ALJ DION: If you feel that way, what is the

11 objection?

12 MR. LEWIS: Just object to the last question,

13 did you tell him.

14 ALJ DION: Did you tell him. Can you repeat

15 the question for me. I'm sorry, I heard I'm going to

16 object, meaning?

17 MR. LEWIS: The previous question she did

18 answer was extremely leading He then star Ted the

19 next: question, which again I objected. He hadn't:

2 0 asked the question

21 MR. BINGHAM: The one before that started out

22 the same way and I didn't

23 ALJ DION: You didn't get to finish the

24 question, Mr. Bingham. I would say rephrase it. I

2 5 don't know what it's going to be, but I will note
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1 Mr. Lewis' objection, and perhaps ask the witness her

2 recollection about the conversation regarding risk or

3 however else you'd like to phrase it.

4 (BY MR. BINGHAM) Ms. Duchene, let me back up

5 a little bit. Did you ever tell Mr. Merrill that your

6 objectives with your money was anything other than

7 income ?

8 MR. LEWIS: That's a leading question; I

9 object to it.

10 ALJ DION: I agree . You can car mainly ask

11 her if they had a conversation regarding her risk

12 tolerance and what she recalled about that .

13 MR. BINGHAM: Sure .

14 ALJ DION: But the line of questioning, did

15 you tell her, is car mainly calling for a yes or no

16 response

17 Q (BY MR. GINGHAM) Do you remember how many

18 do you remember the conversation regarding risk with

19 Mr. Merrill?

2 0 A. I'm not sure how t o answer that because

2 1 If I remember correctly, you said that you

22 and Mr. Merrill did have a conversation regarding your

23 goals of investing; is that correct?

24 Correct 1

2 5 Q Did you express to him what it was you wanted
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1 done with your money?

2 Conservative investments, not to gamble with

3 m y money.

4 Q Did you ever discuss any charges or expenses

5 of investing with Mr. Merrill?

6 A. No.

7 Q Did Mr. Merrill ever ask you any questions at

8 all regarding risk and your risk tolerance?

9 A. No.

10 Q. So from what you've testified to today, any

11 statements regarding risk from you to Mr. Merrill

12 MR. LEWIS: That's again leading, sir. It'S

13 putting the words in her mouth, and she just answered

14 yes o r no.

15 MR. BINGHAIVI: She testified that all

16 statements -- the last question was that Mr. Merrill

17 never discussed risk with her.

18 ALJ DION: And car mainly, it may call for a

19 yes o r no. I don't want my ruling last time to be

20 misinterpreted. Not only did it call for a yes or no

21 answer, the leading question suggests an answer.

22 that par titular situation I felt it was suggesting an

23 answer, and in this par titular case, I believe she has

24 already testified to those par titular things and

25 really, Mr. Bingham is asking more of a summary
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1 question. So I'm going to overrule that one.

2 Q (BY MR. GINGHAM) Would you like that

3 question reasked?

4 A. Please.

5 Q. The question was: Given what your testimony

6 this morning has been already, were any statements

7 made concerning your risk tolerance made by you to

8 Mr. Merrill and not vice versa?

9 A. I didn't discuss risk with him because I

10 thought that what I gave to him was invested safely,

11 that I wouldn't have even used the term risk.

12 Q Let me show you first of all what:'s marked as

13 Exhibit S-3. will you please look at that first in

14 Exhibit S-3.

15 A. What are you asking me, Mr. Bingham?

16 Q The first page has a number.

17 A. Yes.

18 Q. That's Acc 01647?

19 Yes.

20 Q. Please read that and then let me know whenI

2 1 you're done reviewing it.

22 A. I reviewed it.

23 Q. Is that; your signature on that short letter?

24 A. Yes.

25 Q And lemme ask you: Was this letter sent to
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1 Mr. Merrill?

2 A. Yes.

3 Do you know whether or not he received it?

4 I assume he did.

5 Q Why was this letter sent to Mr. Merrill?

6 A. Because I didn't like what he was doing with

7 my account. My daughter discovered the discrepancy

8 when she was doing my income tax

9 Q. Now, were account statements and other

documents from Dean Witter mailed to your daughter on

11 a regular basis at tar this letter was given to you by

Dean Witter?

13 No he did not do that .I

14 Q. If you'll turn to the next page, this is the

15 second page of this exhibit.

16 A. Yes.

17 Q Have you had a chance to review that?

18 A. Yes.

19 Q. Is that your signature on the letter?

20 A. Yes.

21 Q. Ms. DuChene, was this letter written on or

22 about December 15th of 1998?

23 A. Yes.

24 Q. This letter says that you no longer

25 authorized Mr. Merrill to have any discretionary
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1 control over anything involving your account. Did you

2 write that or did someone else write that for you?

3 A. I typed it out and took it in.

4 According to the second sentence, you

5 instructed Mr. Merrill to make no other trades in your

6 account without your authorization; is that correct?

7 A. Correct |

8 Q. You gave him the two accounts that were your

9 accounts?

10 A. Yes.

11 Q Why did you send this letter -... let me back

12 up

13 How was was this letter delivered to

14 Mr. Merrill in any way?

15 A . I personally hand-carried it into the office

16 and gave it to them.

17 Q. Do you remember when or approximately when?

18 A. It was approximately before the holidays I

19 because I was going to California.

2 0 Q Did you meet with Mr. Merrill in person?

2 1 No I did not.I I gave it to the

22 receptionist

23 Q Did Mr. Merrill ever have any conversation

24 with you subsequent to the delivery of this

25 about this letter?
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1 No.

2 MR. LEWIS: I'm sorry, what was the answer t o

3 the question?

4 THE WITNESS: No .

5 MR. LEWIS: Thank you.

6 Q. (BY MR. BINGHAM) why did you give this

7 letter t o Mr. Merrill?

8 A. Because he was buying and selling in my

9 account without talking to me first, like he was

10 supposed to talk to me about before he did anything on

11 my account, he was to discuss it and he never did.I

12 And so he was buying and selling without my consent I

13 without my knowledge

14 When did you first discover that there was

15 any trade in your account made without your

16 authorization?

17 A. When my daughter came in to do my income tax,

18 and she discovered that my General Electric had been

19

20 Q. Do you remember when the General Electric was

21 sold?

22 Probably 1998

23 ALJ DION: I want to just clarify y the record

24 Was this stock in General Electric?

25 THE WITNESS: Yes.
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1 MR » BINGHAIVI : I was going to ask that.

2 ALJ DION: Thank you, Mr. Bingham.

3 Q (BY MR. BINGHAM) Ms. Duchene, did you want

4 to keep your investment in GE stock?

5 A. Yes.

6 Q. Why ?

7 A. I had been employed by GE . It was important

8 to me to have that stock.

9 Q. At some given point in time had you

10 considered selling that stock?

11 A. No.

12 Q. Did you ever have any conversation with

13 Mr. Merrill concerning the sale of that stock?

14 I made a personal appearance in his office

15 and reprimanded him for what he did.

16 Q. But prior to that, did you at anytime have a

17 conversation with Mr. Merrill about selling the GE

18 stock?

19 No.

2 0 Q Now, you said that you reprimanded

21 Mr. Merrill for selling that stock?

22 A. Yes when I found out.I

23 Q When was that?

24 A. W h e n  t h e  l a d y  d i d  m y  i n c o m e  t a x , A A R P  d i d  m y

25 taxes, and that's when she told me that my GE stock
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1 was sold and it was sold, that I had a penalty withI

2 i t and then that's when I went i n t o see himI

3 personally.

4 Was that the first time that you became aware

5 the G E stock had been sold?

6 Yes.

7 Q. Did you receive a n account statement at tee

8 the sale of GE stock?

9 I didn't understand any of it, s o I had no

10

11 Q. Do you remember receiving a confirmation page

12 from the sale of the GE stock?

13 A. No.

14 Q. Ms. DuChene, reading the first sentence of

15 this shot t letter, someone might interpret this as if

16 you had given Mr. Merrill authorization to make trades

17 for you.

18 I never did. He was to talk to me before he

19 ever did anything on my account .

20 Q. When did you tell him that?

21 A. Mr. Merrill also wanted to have power of

22 attorney over my account, and I refused to have him do

23 that .

24 Q Let me take these one step at a time here.

25 Do you remember when you told Mr. Merrill that he was
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1 not to make any trades in your account without talking

2 to you and getting your permission first?

3 That was when I first asked him t o t;ake over

4 my accounts. I asked him, that was it was

5 discussed then that he was not to do anything without

6 speaking to me first.

7 Do you remember telling him that later on?

8 When I found out what he did with the GE

9 stock and I realized he wasn't listening to what II

10 was saying.

11 Q You mentioned that Mr. did Mr. Merrill

12 ever talk to you about having you sign a discretionary

13 agreement or any agreement that would give him

14 authorization to make trades in your accounts?

15 MR. LEWIS: It's a leading question to which

16 I object. ,

17 MR. BINGHAIVI : I'm asking a question if.

18 ALJ DION: R i g h t , I  d o  n o t f i n d  t h a t a s

19 leading, as if. Mr. Merrill did tell you, didn't he

20 t e l l  y o u . I do not find it to be leading. T h e

21 objection is overruled

22 THE WITNESS: Can you repeat that?

23 Q (BY MR. BINGHAIVI) Yes. Did Mr. Merrill ever

24 ask you to sign a discretionary agreement or some

25 other agreement giving him authority to make trades in
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your account without talking to you first?

A N o not that I remember, no.I I would never

give him authority to do anything on my account

without speaking to me, and I had nothing in writing

to that effect.

Q But did he ever talk to you about obtaining a

7 discretionary agreement or that type of agreement?

8 MR. LEWIS: Sir, she just answered this

9 question I He didn't like the answer now I've's asking a

10 leading question. She said he never asked me, no.

11 That was the answer to the question, and now he's

12 repeating the question again I think this is

13 improper direct examination.

14 MR. BINGHAIVI: I don't believe that was her

15 I don't believe she understood the

16 question l

17 ALJ DION: Well first of all Ms. DucheneI I I

18 if you don't understand a question or if you're not

19 following what an attorney is saying, please ask them

20 either to -- not just because you can't: hear it, to

2 1 repeat it, but to have them repeat it so that it's

22 clear in your mind. Okay?

23 THE WITNESS: Yes

24 ALJ DION: We do it all the time, we ask can

25 you please repeat that, can you please, because we
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1 want; to make sure not only that we hear it, but that

2 we also understand it, and that's very critical in

3

4 And there are a number o f reasons for that I

5 so I want you to feel comfort table. I know you might

6 b e nervous.

7 THE WITNESS: Slightly i

8 ALJ DION: But I want you to feel comfortable

9 so that if someone says something and you don't

10 understand it, you can stand up and say I don't

11 understand this, I don't know what you're talking

12 about make it clear.I And that's going to save a lot

13 of people a good amount of aggravation, mostly

14 yourself, because you're here, and you have a purpose I

15 and that purpose is to answer the questions

16 truthfully. S o i f the answer i s I don't know, then

17 that's the truth. Okay?

18 THE WITNESS: Okay .

19 ALJ DION: So in regards to the question, can

20 you please repeat: the two questions for me.

21 MR. LEWIS: You need to hear the previous

22 question?

23 ALJ DION: I want to hear the two questions.

24 MR. BINGHAM : Your Honor, she testified

25 previously that she did talk
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1 MR. LEWIS: He's now telling how the witness

2 is going to testis y.

3 ALJ DION: I'm not going to do this, either

4 one of you. I've asked for the two questions to be

5 read to me. I'm not going to argue about it.

6 Cecelia, please, when you have a chance.

7 (The record was read by the repot tee as

8 requested.)

9 ALJ DION: Okay . So the question was, number

10 one, did you ever sign an agreement, and the second

11 question is, did he ever talk to you about an

12 agreement

13 Mr. Bingham go ahead, I'm going to overrule

14 the objection

15 Again, Ms. DuChene :Lf you don't: know, there's

16 also another appropriate thing If you don't know the

17 answer, you can also say I don't know, and clarify Ying

18 the question won't help. You just don't know, and

19 that's fine too.I Okay? I want you to understand all

20 that .

21 You were asking her about if they ever had a

22 discussion about an agreement; is that correct I

23 Mr. Bingham?

24 MR. BINGHAM : Yes.

2 5 ALJ DION: Please continue.
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THE WITNESS: When you're talking about a

2 discussion

3 ALJ DION: You know, Ms. Duchene, I'm going

4 to interject. I'm going to have Mr. Bingham ask the

5 question again so that we don't have any confusion.

6 Okay?

7 THE WITNESS: Okay .

8 ALJ DION: Thank you .

9 Q. (BY MR. BINGHAM) Ms. Duchene i f I'm notI

10 speaking loudly enough let me know. Sometimes I have

11 a low tone of voice.

12 Ms. DuChene, did you ever have any

13 conversation with Mr. Merrill about have you signed

14 a discretionary agreement or that type of an

15 agreement ?

16 A. When you say discretionary, are you referring

17 to him doing things in my account? That's why I

18 didn't understand.

19 Q Yes. A discretionary agreement

2 0 And Your Honor I don't want to become aI

2 1 yes, yes, never mind.

22 A. I did not sign anything like that . The only

23 conversation we had was he wanted power of attorney on

24 my account, and I refused to do that.

25 Q Do you recall when first of all let meI
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1 ask you: What is a power of attorney to you?

2 A . Power of attorney is when he can just do what

3 he feels he wants to do with my account .

4 Q Do you recall when you had this conversation

5 with Mr. Mer r i l l about a power of attorney?

6 A . It was, I'd say about maybe five years ago.

7 It was at tar my mother died that I talked to him, and

8 because I was looking for my children, to give power

9 of attorney to one of them, and then that's when he

10 talked to me a few times about nominating him to have

11 power of attorney. And I refused, stating that i f  he

12 let t the company then what would happen.

13 Q I'm sorry, you may have stated this, but did

14 have you this conversation about a power of attorney

15 more than once?

16 A. Yes.

17 Q Approximately how many times?

18 A . I'd say several times, two, three times I had

19 that conversation with him.

20 Q If you'll now turn to the next document in

21 this Exhibit S-3. I t ' s  a  l e t ter  that is dated August

22 25th, 1999.

23 MR. BINGI-IAM: Your Honor, i f  I  c o u l d  a p p r o a c h

24 to help her find

25 ALJ DION: Let 's  ask her i f  she recognizes
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1 the letter.

2 MR | BINGHAM : Sure .

3 Q (BY MR. GINGHAM) Have you found that letter

4 yet, Ms. DuChene?

5 A. Yes I have.I

6 Q. Sorry, I thought you were still looking for

7

8 MR. LEWIS: Excuse me. She's not looking at

9 the exhibit.

10 MR. BINGI-IAM: Those are the exhibits i n the

11

12 THE WITNESS: ACC 00233 .

13 MR. LEWIS: Okay .

14 MR. BINGHAIVI : Your Honor, can I have a

15 second?

16 Q. (BY MR. BINGHAM) Do you recognize this

17

18 A. No.

19 Q You don't recognize it?

2 0 A. No. Some of the wording I recognize because

2 1 it could apply

22 Q Have you had a chance to look at all of the

23

24 A. Yes. Where did this letter come from?

25 Q At tar you've had a chance to review all that I
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let me know

To some extent, yes Okay We got all this

My daughter prepared all this

8412311 Your daughter prepared that?

Yes, when she came over and got my things and

put this all together later to show what he had done

Q What is the name of the daughter that

prepared this?

Mary Catherine DuChene

Ms. DuChene, on the four Rh page of this

letter. there's a table

Okay Is this the one?

Did you discuss with your daughter

transactions in your accounts that you considered to

be unauthorized and unsuitable for purposes of this

I really don't know how to answer that again

because Cathie put it all together by looking at all

the paperwork I had I did not understand i t

Did you talk with her about transactions that

you considered to be unauthorized in your accounts

I didn't know the difference o f what was

going on in my account, and Cathie went over it

that's when she saw what was being done with my

account
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1 Q Did she ask you questions about car rain

2 transactions?

3 A . I don't remember that. And I didn't know

4 what this MSDW was, and the Unit, Equity. I didrl't

5 know about Cisco, Micros of t, I didn't know any of

6 that . Cypercash, Nabobs, I didn't know any of these.

7 I received the books in the mail, you know, that said

8 what the - - like a Dean Witter manual and I receivedI

9 that, then I know he done something.

10 If you'll go to the Ms. DuChene, did you

11 ever make notes on transactions you considered to be

12 unauthorized in your accounts?

13 No.

14 Did your daughter do that for you?

15 A. Cathie put this all together. If that would

16 be notes then t1*1at's what this is.I

17 Q Looking at the table there, you have

18 several -- there are several transactions listed; is

19 that correct?

20 A. Yes.

21 Q. Were any of those transactions authorized, in

22 your opinion?

23 No. Cisco, America Online, this Unit, MSDW,

24 I didn't; know anything about that, the Southwest Gas.

25 Q Let's go through some of these. Have you
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1 when is the first time you heard about Cyber cash?

2 A . If I heard anything, I would have gotten a

3 manual in the mail.

4 Q When you say a manual, do you mean a

5 prospectus?

6 A. A prospectus is like writing paper, but I'm

7 talking about manuals with the pictures and hard

8 cover, like a magazine. I guess you would call it a

9 magazine 1

10 Q. D o these manuals include information about

11 the company or the mutual fund?

12 A. I never read them. I stored them.

13 Q. Do you remember when the first time was that

14 you heard about Nabors Industrials or whatever is

15 listed here on the date of 1-21-98. It says Nabobs I

16 Ends .

17 A. Is that on this same thing here?

18 Q. That's on the page that has a number on the

19 bottom, ACC O236.

2 0 A. What did you want to know about Nabobs?

21 Q. When was the first time you recall hearing

22 about Nabobs?

23 When I received that manual.

24 Q Did you talk to Mr. Merrill about Nabobs

25 of tar you received that manual?
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1 A. No.

2 Q. Why not?

3 A. I don't know, I just didn't

4 Q. When was the first time you heard anything

5 about Smar t Modular?

6 A . Same thing. The manual.

7 Q. Have you ever heard of Morgan Stanley Dean

8 Witter competitive edge BIP mutual fund?

9 A. No.

10 Have you ever heard of Dean Witter high yield

11 bond fund?

12 A. No.

13 Q. Have you ever heard of Dean Witter dividend

14 growth fund?

15 A . No.

16 Q. What about Micros of t?

17 A. No.

18 Q Dell Computer?

19 A. No.

2 0 Q. Cisco?

2 1 A. No.

22 Q I What about America Online?

23 No.

24 Q Did you ever talk to Mr. Merrill about buying

25 or selling any of these securities or mutual funds
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1 before they were bought or sold?

2 A. No.

3 Did Mr. Merrill ever motif y you, perhaps

4 subsequent to the trades, that something had been

5 bought or sold?

6 No.

7 Q If you go to the next document, it should

8 b e -- it consists of two pages, and it should be paper

9 clipped l The number on the bottom is ACC 214 .

10 letter with your name on the top, and is dated January

11 16th, 2000.

12 Go ahead and look at that, and of tar you've

13 had a chance t o review it, let me know.

14 (Brief pause.)

15 THE WITNESS: Okay .

16 Q. (BY MR. BINGHAM) Have you had a chance to

17 review that?

18 A. Briefly, yeah.

19 Q. Is that your signature on the second page?

20 A. Are you asking me on Page 215 if t:hat's my

2 1 signature?

22 Yes. O r

23 A. I don't; usually sign with that slash,

24 whatever that thing on the bottom there, co.

25 Did your daughter or anyone else sign that
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1 for you?

2 A. No.

3 Q Let:'s go to the first: page of the first

4 paragraph.

5 MR. LEWIS: I'm not understanding. Is she

6 saying she wrote this letter and signed it?

7 Q. (BY MR. BINGHAM) Did you write this letter?

8 I'm saying -- okay, in the event that I did

9 sign this, I don't usually put a slash and that CO on

10 there .

11 Q Did you write this letter? Let me ask it

12 Did you write this letter?

13 A. I think I did.

14 Did you type it or did you have someone

15 else

16 MR. LEWIS: Excuse me, Your Honor. I think

17 it's a simple thing to say whether that's her

18 signature or not. I haven't heard the answer to the

19 question.

20 ALJ DION: I think that's right. I think

21 that before you even get to that, the question was did

22 you write this letter, and you said "I think I did. ll

23 ms. DuChene, do you not remember writing the

24

25 THE WITNESS: Just looking at this, I'd have
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1 to really sit down and read it a lot before, to make

2 sure that I had written it.

3 ALJ DION: G o ahead and do that. We have

4 time . I don't want you to "think" about something. I

5 want a yes or no answer or a n I don't know. So please

6 take your time.

7 (Brief pause.)

8 THE WITNESS: It's been a few years.

9 appears I'm answering another letter with this letter I

10 because I'm referring to Paragraph 3, 4, 5, and 6, so

11 par t of this is missing.

12 Q (BY MR. BINGHAM) Right U But the question is

13 did you write the letter?

14 A. Yes.

15 Q. Did you sign the letter or did someone else

16 sign it for you?

17 A. I signed it. But what I don't understand i s

18 where that slash came in and that CO on there, because

19 I don't: usually sign my letters like that. I put the

20 cc for carbon copy down below.

2 1 Q So then your testimony is that you did write

22 this letter?

23 A. I wrote the letter, yes.

24 Q Did you mail this to Mr. Guilfoyle at Morgan

25 Stanley Dean Witter?

ARI zone REPORTING SERVICE I
Real time Specialists

INC I (602) 274-9944
Phoenix, A Z



S-03450A-02-0000 VOL , I 8-26-2002

60

1 A . Yes.

2 Q | Did you explain to him in the first paragraph

3 that you had tax reinvestment when you worked with

4 Mr. Merrill?

5 A . Yes I did.I

6 Did you explain in the letter that

7 Mr. Merril l tried to gain discretion over your

8 account?

9 I'm not sure how to answer that because of

10 the way that he, the way that he did things with me.

He was told by me not to do anything without

12 discussing it with me first. And another statement I

13 made to him, he was not to do anything that cost me

14 money •

15 Q. Go ahead and review Paragraph 8, at least

16 what;'s labeled as Paragraph 8, then there's a short

17 paragraph under that

18 (Brief pause.)

19 THE WITNESS: Okay .

2 0 (BY MR. BINGHAM) You said before that you

21 went to Mexico one time for medical attention?

22 A. Yes. I  w e n t  f o r  c h e l a t i o n .

23 Q Did you ever tell Mr. Me r r i l l to

24 that .

25 Did you ever tell Mr. Merrill that he had
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1 permission to make any trades in your account when you

2 were gone?

3 A. No.

4 Q Did you ever tell him that he could preserve

5 your capital if you were out of town and unable to

6 communicate with him?

7 No.

8 Turn to the second page and look at the top

9 paragraph there Is what you wrote there accurate

10 concerning your discovery of the GE trade?

11 A. What are you asking me again, Mr. Bingham?

12 Q. Is that an accurate account of what happened

13 when you discovered that GE stock had been sold?

14 Yes.

15 Q Let:'s go back to Exhibit No. 2 now, and let

16 me hand you

17 ALJ DION: Before we do that I have aI

18 question about this exhibit, if you don't: mind,

19 Mr. Bingham.

20 MR. BINGHAIVI: Sure .

21 ALJ DION: Ms. DuC1'1ene this is the oneI

22 that's marked ACC 0214. It's the letter we were just

23 talking about

24 THE WITNESS: Yes

25 ALJ DION: I'm going to look at the second
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1 paragraph. It's the first sentence under the title

2 Paragraph 3, 4, 5, and 6. I t Says: When I went to

3 Morgan Stanley Dean Witter, I asked F.A. Merrill. Who

4 i s F.A. Merrill?

5 MR. LEWIS: Sir that's the abbreviation forI

6 financial advisor. The letter from Keith Guilfoyle

7 refers to it as financial advisor, then abbreviates

8 that F.A.

9 ALJ DION: Is that your understanding I

10 Ms. Duchene that F.A.I Merrill is financial advisor

11

12 THE WITNESS: That's his title.

13 ALJ DION: That's who you were talking about.

14 Thank you .

15 MR. BINGHAM : If I can ask one other question

16 regarding that letter.

17 (BY MR. 8 INGHAM) Is there anything else that

18 you viewed in that letter that is not correct?

19 A. No . I think I told him what I was -- what my

20 opinion was, and what Mr. Merrill was doing.

2 1 Q. Let's go to Exhibit S-2 now. Ms. DuChene ifI

22 you need there i s a magnifying sheet here that if

23 you want to use, you can, to perhaps help you see that

24 exhibit |

2 5 A. It's not very easy to see.
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1 Go ahead and look at that first page, which

2 has the exhibit stamp on it that says S-2

3 A. Yes.

4 Q Ms. Duchene, did you fill f i rs t  o f  a l l doI

5 you know what this is?

6 A. No .

7 Q. Did you fil l this out, by chance, even though

8 you don't know what it is?

9 A. I don't know.

10 Q Looking down at the bottom, can you see a

11 date in the bottom right-hand area?

12 1 - 8 -86 |

13 Q So we can assume this was done i n 1986?

14 Yes.

15 Ms. DuChene, about in the middle of the page,

16 over on the let t-hand side, let me ask you this: Were

17 you retired in 1986?

18 A. Yes '86 wait a minute.I I'm not sure.

19 Q. Do you remember discussing your investment

2 0 objectives with anyone back in 1986?

21 From what I recollect I had a Mr. Favia fromI

22 D e a n  W i t t e r , a n d  I t h i n k  I  h a d  C D s  a t t h a t t i m e .

23 Q Over on the let t-hand side, do you see an

24 a r e a , well a word that is objective, and then to the

25 r i g h t  o f t h a t t h e r e ' s s o m e  o t h e r  w o r d s  t h a t a r e a b i t
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1 diff icult t o read?

2 A . I'm not able t o read this a t al l .

3 MR. BINGHAIVI: Your Honor, can  I  approach  and

4 p o i n t  o u t  a  c a r  r a i n area?

5 ALJ  DION: Sure .

6 (BY MR. BINGHAM) Le t  me  b r i ng  y ou r

7 a t t e n t i o n , Ms. DuChene, t o  t h i s l i n e r i g h t  h e r e  t h a t

8 o n  t h e  f  a t  l e t  t - h a n d  s i d e  h a s  t h e  w o r d  o b j e c t i v e .

9 A. Yes.

10 Q. Ms. DuChene, the first box to the right of

l 1 that is marked, and I know it:'s difficult to read,

12 but

13 A . Looks like a 1.

14 Q. C a n  y o u  r e a d  w h a t ' s  t o  t h e  r i g h t  o f  t h a t ?

15 MR. LEWIS: R i g h t  o f i t  o r  t h e l e t  t o f i t ?

16 IVIR. BINGHAIVI : To  t h e  r i g h t .

17 THE WITNESS: To the right there's a 2.

18 (BY MR. BINGHAM) Can you read the word in

19 between 1 and 2?

20 A. It looks l ike par t of it's missing. 1 -A

2 1 something, M.E.

22 Q Do you see your signature anywhere on that

23 page?

24 A. No.

25 Q
IL e t s  g o  t o  t h e  n e x t  p a g e i n  t h i s  e x h i b i t I
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1 and i t has a number o n the bottom, ACC 245. I s that a

2 little easier for you to read?

3 Yes. Still not very good.

4 Q Ms. DuChene, this shows your date of bit Rh as

5 11-26-23 over o n the let t-hand side about i n theI

6 middle o f the document. Do you see that?

7 A. Yes.

8 Q I s that correct?

9 A. Yes.

10 Q Down below that, to the right -- well, on

11 that same line, shows your marital status as single

12 A. Yes.

13 Q i s that correct?

14 A . Yes.

15 Q. And let me, I should have done this before I

16 let me bring your attention to the bottom right-hand

17 corner of that document . Do you see a date there?

18 A. 11 -- was that 11-12-90?

19 Q. In about the middle of the page is a word

2 0 retired. Do you see that?

21 A. Yes.

22 Q Were you retired in 1990?

23 I'm not sure right now. I'll have to stop

24 and think and go through my records, but...

25 Q. Come a little bit fur thee down, and about the
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1 middle of the page yoLl'll see the words income,

2 present income, capital appreciation, speculation,

3 then there's a CA to the right of those words

4 A. Yes.

5 Q Do you see that?

6 A. Yes.

7 Now, as I said, C and A are marked. C i s for

8 capital appreciation, and A is for income, according

9 t o this document.

10 MR. LEWIS: He's testis Ying now.

11 ALJ DION: Yes that isI

12 MR. BINGHAM: I can ask her and bring it out.

13 I'm looking at the document.

14 ALJ DION: That's fine, let's go ahead and

15 ask her.

16 MR. BINGHAIVI : I can take the slower route and

17 do it step by step, but since the document says that.

18 Q. (BY MR. BINGI-IAM) Ms. DuChene, do you see

19 where there's a C, and to the right of that it says

2 0 capital app rec, a-p-p-r-e-c It may be a little

21 difficult for you to read.

22 It is very difficult.

23 Q Can you see that at all?

24 A. No I can't read that.I

25 Q Do you see to the let t where t;here's an A,
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1 then to the right of the A, the word income?

2 There are like about four lines but I'm notI

3 able to decipher them. I see, looks like capital C

4 and then D is something else.

5 MR. LEWIS: Your Honor, I was only making the

6 statement because he was testis Ying. I agree that

7 that's what the document says, that C is capital

8 appreciation, and A is income. But I want t o reserve

9 my right to object when Mr. Bingham is testis Ying.

10 ALJ DION: Okay .

11 MR. LEWIS: I don't argue the point.

12 MR. BINGHAIVI: I don't want to testis y. I

13 just

14 ALJ DION: We haven't sworn you in either,

15 Mr. Bingham, no offense, but that:'s what we're here to

16 do.

17 Ms. DuChene, I think the question to you was

18 in the area, I know it:'s kind of hard, and if you want

19 to go ahead and use the magnifying

2 0 THE WITNESS: It still doesn't help.

21 ALJ DION: Then I think the question to you

22 was regarding the C and A, and the C standing for

23 capital appreciation, and A standing for income, based

24 on that, and you're going to have to take our word for

25 it today. Okay?
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1 MR . BINGHAIVI : These are the best copies that

2 we could get.

3 THE WITNESS: I don't know what this is

4 anyway 1

5 Q. (BY MR. BINGHAM) Ms. DuChene, do you know

6 what capital appreciation is?

7 Capital appreciation would be the money you

8 make .

9 Q. Okay . In 1990, did you know what capital

10 appreciation was?

11 No.

12 Q. What about 1995?

13 A. I'm learning.

14 So how long have you known what capital

15 appreciation is?

16 A. About maybe four or five years now.

17 Q. Do you know what income is in relation to

18 investments?

19 The income would be what you receive .

2 0 Q. Do you know what speculation is?

21 A. That's when you're gambling.

22 Q Do you know what aggressive income is?

23 That would be taking chances.

24 Q With what?

25 With your money.
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Q. Ms. DuChene, i f  y o u ' l l  g o  a  l i t t l e  b i t  l o w e r I

2 y o u ' l l see  some numbers , two i n c h e s  b e l o w  w h e r e  w e

3 just looked. Do you see some numbers there?

4 A . Yes.

5 Q I What i s shown for income?

6 It doesn't say anything

7 Q Do you see a number there, to  the  r i gh t?

8 A. 13 0 9

9 Q. I f  you'l l  go back to the  le t  t  a l i t t le  bit I

10 there 's something there. Look s  l i k e  i t  c o u l d  be a 7.

11 Do you see that?

12 A . I  see that, yes.

13 And then there's some zeros t o the lower

14 right of  that. Do you see that?

15 No.

16 Some very small zeros?

17 A. They are small zeros.

18 Q. Let:'s go to the right, and there's a box

19 labeled net war Rh. Do you see the number 130 in that?

2 0 Yes.

21 T he n  y ou  s e e , a n d  y o u  m a y  n o t  b e  a b l e  t o

22 because it's hard, a bunch of zeros to the right of

23 that?

24 A. Yeah . They ' re  very  b lurred.

25 Q :L.et:'s go to the next box to the right that's
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1 labeled liquid assets, and there's a number 28 with

2 three zeros to the right of that. The zeros again are

3 very small. Do you see that?

4 A. Yes, I see it; yes, I do.

5 Q. And then going fur thee t o the right, there's

6 a box labeled tax bracket, 15 percent . D o you see

7 that?

8 MR. LEWIS: 15?

9 MR. BINGHAM : 1 5 correct.I

10 MR. LEWIS: I thought you said 50. I

11 apologize.

12 MR. BINGHAIVI: 15|

13 Q. (BY MR. BINGHAIVI) Have you ever been in the

14 50 percent tax bracket?

15 Not in this lifetime.

16 According to these boxes, your income is

17 shown as $7,000. Was that correct in 1990?

18 A. I'm not sure.

19 Q. Your net worth is shown as $130,000. Was

20 that correct?

2 1 A. Did that include a home?

22 Excluding your home.

23 A. Then I'm not sure.

24 Q Liquid assets, you're showing $28,000. Was

25 that correct in November 1990?
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1 A. I'm not sure.

2 Q Do you remember reviewing any of this

3 information with anyone?

4 A. No.

5 Q. Let's go -- do you see your signature

6 anywhere on that page?

7 A. No.

8 Q Let's turn to the next page that is numbered,

9 and actually, my number got cut off, I think it might

10 b e 188.

l 1 488 I

12 Look on the f Ar right-hand bottom. Do you

13 see a date?

14 10 - 11 - 98 1

15 Q Were you looking in the ..... about the middle

16 of the page, it shows you're single, there's a big S

17 there with the word single to the right; is that

18

19 A. Yes.

2 0 Q Down below it has the word retired; is that

21 correct?

22 A. Yes.

23 Q And fur thee down about i n the middleI I

24 you'll see the numbers 3 to 14. Do you see that?

25 A. Yes I do.I
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1 Q. If you'll turn to the next page, that is at

2 the very bottom, it says 25, then above that 3806.

3 you'll look in the client profile section, do you see

4 the words income, aggressive income, capital

5 appreciation, and speculation.

6 (Brief pause.)

7 MR. BINGHAM : Your Honor, can I point out the

8 section t o her?

9 ALJ DION: Feel free to approach.

10 THE WITNESS: This is all blank.

11 Q. (BY MR. BINGHAM) See where it says client

12 profile, then to the right you can read those words

13 right there, client objective, then there's some other

14 words there. Can you read that at all?

15 A. Let's try with this again. List in order of

16 priority, income, capital, something or other. Okay I

17 I see it.

18 Q Now, look to the prior page again, where you

19 saw the numbers 3 2 1 4 .I I I

20 A. Yes.

2 1 3 being capital appreciation, was that your

22 main objective for your investments in October 1998?

23 A. What is what you're asking me, capital

24 appreciation?

25 Q Was capital appreciation your main objective
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1 investment in October 1998?

2 A. Are you saying okay, my opinion of capital

3 appreciation is what you have appreciates. I s that

4 what you're asking me?

5 Q Yes. Assuming that definition is correct I

6 was that your primary or your main investment

7 objective in October 1998, or was i t something else I

8 and if so, let us know.

9 A. My objective was to have a gain cm what I had

10 invested.

11 Q When you say gain, you mean income, or do you

12 mean an appreciation?

13 A. Income I
s in Come for

Me14 Q If No. 2 is aggressive income, was that your

15 second investment objective in October, 1998?

16 A. No, not aggressive.

17 Q Did you want any aggressive income at all?

18 A. No.

19 Have you ever wanted any aggressive income?

20 A. No .

2 1 Q. The next number shown is 1. And I understand

22 that on the form, where it that has 3 to 14 it'sI

23 difficult to read, that's why I'm asking you to refer

24 to the next page 1 is income. Was that an

25 investment objective of yours in October, 1998?
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1 A. Yes.

2 Q Was that a primary or secondary investment

3 objective?

4 A. Primary I

5 Q. And No. 4 being speculation. Was that an

6 objective of yours in October, 1998?

7 A. No.

8 Q. Has speculation ever been something you were

9 interested in?

IO No.

11 ALJ DION: Mr. Bingham, before you move on, I

12 just want to say it's getting close to the noon hour I

13 so if you think it;'s something that you think will

14 take five minutes that's fine but we've had theI I

15 coir t repot tar typing for two hours now, s o I'd like

16 t o take a break for her, a s well a s a lunch break.

17 MR. BINGHAIVI : This will take, I'm sure,

18 longer than five minutes.

19 ALJ DION: Then why don't we go ahead and

2 0 take a break. We've been going at this about two

21 hours now.

22 Mr. Lewis, Mr. Bingham, an hour 15? Why

23 don't we do that. We're going to take the noon hour

24 We'll reconvene here at 1:15.

25 (An off-the-record discussion ensued.)
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1 ALJ DION: Ms. Duchene, you'll remember what

2 I talked about the rule, and things like that?

3 THE WITNESS: I know . I shall honor it.

4 ALJ DION: Okay, good. If you have

5 conversations with your daughter, please do not talk

6 about anything that has happened here this morning

7 while you were under oath. Okay?

8 THE WITNESS: Okay .

9 ALJ DION: I appreciate that, thank you.

10 (The lunch recess ensued from ll:54 a.m.,

11 1:15 p.m.)

12 ALJ DION: Good at ternoon, everyone. W e are

13 back on the record in the case of Philip William

14 And I believe Ms. Beatrice DuChene i s still

15 on the stand. She has gotten back up on the stand.

16 And I think, Mr. Bingham, you want the last

17 couple of questions read back.

18 MR. BINGHAM : Yes, if you don't mind, please.

19 (The record was read by the repot tee as

2 0 requested.)

21 ALJ DION: I believe we were moving on to

22 another exhibit, and that's why I asked if it was a

23 good time to stop, Mr. Bingham.

24 MR. BINGHAIVI: Yes it was.I

25 ALJ DION: Please proceed, then.
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1 MR I BINGHAM : Thank you .

2 (BY MR. BINGHAM) Ms. DuChene, let's go back

3 a little bit to the GE transaction.

4 Were you ever made aware of whether or not

5 there was any cost to the sale of the GE stock that

6 you've testified about already?

7 A. No.

8 MR. BINGHAM: Your Honor, I'm going to

9 present to Ms. DuChene Exhibit S-8.

10 (BY MR. 8 INGHAM) Ms. Duchene, I'm showing

11 you what's been marked as Exhibit S-8 Specifically I

12 page ACC 353. It is the four th page from the very

13 last page in this exhibit.

14 Ms. Duchene, do you see where, above the box,

15 it says you sold?

16 A. Yes.

17 Q. Do you see over to the right-hand side, where

18 it says principal commission, and then net amount?

19 A. Yes.

20 Q. Do you see to the right of the word

2 1 commission, $166.54?

22 A. Yes.

23 Q Do you understand that that is the amount of

24 money that was taken out of the proceeds from the sale

25 of the GE stock?
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1 Yes.

2 Q. Did you realize that when the stock was sold?

3 A. No.

4 Q. Were you even aware of that, when the stock

5 was sold?

6 A. No.

7 Q Previously you mentioned that you talked to

8 Mr. Merrill about this trade of terwards.

9 Yes I did.I

10 Q And I don't believe I asked this question.

11 If I did and you remember, tell me. We'll go onto

12 something else.

13 Did Mr. Merrill have anything to say to you

14 about the GE trade? In other words the GE stockI

15 being sold?

16 A. Do you mean at tar I went to his office and

17 bawled him out.

18 Q Yes. What went on during that conversation?

19 A. He apologized, and he said he wouldn't do

20 that anymore, which was to sell anything without

21 talking to me.

22 Q. And you're sure of that?

23 I'm positive. I was very upset when I went

24 in there. But he said he was sorry and he wouldn't; do

25 that again.
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1 Q Did he offer t o reverse the trade?

2 A . No.

3 Q. Were you aware that that might be a

4 possibility?

5 No.

6 If you had known that was a possibility I

7 would you have done something about it?

8 A. Yes.

9 Q. When was the next time ...- when,

10 approximately, was that an in-person meeting you had

11 with Mr. Merrill?

12 It would have been of tee tax preparation

13 time because it was AARP.I

14 Q It would have been at tee tax preparation time

15 or during?

16 Well, probably during, because she was

17 preparing my taxes, and that's when she told me, did

18 you know that this was sold, did you know that you

19 paid a penalty for it. And I said no, I didn't know

2 0 anything about it.

21 When was the next time at tee your meeting

22 with Mr. Merrill that you discussed any unauthorized

23 transactions with him, whether it be in person or on

24 the telephone?

25 A. I'm not recollecting it real easily.
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1 Q Did you speak with Mr. Merrill by telephone

2 or in person about any unauthorized trades at tee you

3 discussed the G E trade with him?

4 A. I'm not remembering, but I know that I did

5 go -- when I found out he was still doing it, then I

6 went in with the letter.

7 Q When you say the letter, is that the letter

8 that we reviewed already?

9 A. Yes.

10 Q That?

1 1 A. Yes. What I requested from him was that he

12 send all information to my daughter regarding anything

13 he did on my account.

14 Q. Ms. DuChene, do you recall where at least a

15 good par son of the money came from that you gave

16 Mr. Merrill t o invest for you?

17 A. It came from my mother when she passed away.

18 It was my inheritance.

19 When did she pass away?

2 0 A. In October 23rd, 1995.

2 1 Q When you say it came from your mother, will

22 you tell us in more detail, if you recall the funds I

23 or what it was that came from your mother, as you

24 said?

25 A. Yes. It was a tax-free Arizona bond, and it
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1 was a

2 Q I'm sorry, Arizona what, now?

3 A. I t was an Arizona tax-free bond that came

4 from the bank. And also Kemper that came from the

5 bank, and also approximately 25,000 in CDS, and that's

6 where the money came from.

7 MR. BINGHAM: Your Honor, I'm going to show

8 Ms. Duchene Exhibit S-7

9 Q. (BY MR. BINGHAIVI) Ms. DuChene, I'm showing

10 you what is marked as Exhibit S-7. Star ting a page

11 towards the back, this is a confirmation page deposit,

12 has a number o n the bottom let t-hand corner of

13 Acc 328 • will you please look at that?

14 A. Yes, yes.

15 Q Does that look like the -- over on the right I

16 do you see where

17 MR. LEWIS: Excuse me, the witness hasn't

18 identified the document.

19 MR. BINGHAM: I thought she had.

20 THE WITNESS: Yes, that's what it is, what he

2 1 said it is.

22 MR. LEWIS: ls that a document you received?

23 IVIR. BINGHAM: Your Honor, I'm asking the

24 questions right now.

25 MR. LEWIS: Yes I but it doesn't identify y
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1 it by her saying yes, t:hat's what it is. W e should

2 know whether she received it.

3 ALJ DION: Right, and you can object to

4 foundation.

5 MR. LEWIS: Yes, I object to the foundation.

6 ALJ DION: Mr. Bingham, if you'll lay the

7 foundation, please.

8 THE WITNESS: I'm not sure receiving that

9 copy, but I know the funds were turned over to him.

10 Q. (BY MR. BINGHAM) Do you know what the amount

of funds was?

12 A. This looks like the accurate amount 7 2 000I I I

13 73 I

14 Q. You also mentioned tax-free trust of Arizona.

15 First of all, do you recall roughly -- and I'll take

16 that exhibit from you.

17 Do you recall roughly whether this was ...- was

18 the Kemper fund transferred to Mr. Merrill shot fly

19 at tar your mother's death?

20 A. Yes it was.I

2 1 Q And what about the tax-free trust of Arizona

22 you identified?

23 A. That was also given to him, and I also had an

24 account I

25 Q Hold on one second. Do you recall
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1 approximately the amount of the tax-free trust of

2 Arizona?

3 A. It was 107 000.I

4 107 000 ?I

5 A. 100,000 - - it 's 100,007. Am I saying it

6 right? 107 000 II

7 Y o u  s a i d  t h e r e  w a s a  t h i r d  s o u r c e ?

8 A. The third source was my CD which I gave to

9 h i m  a l s o .

10 Q. Do you recall the approximate amount of the

11 CD?

12 A . It was around 25. And I also gave him

13 another account that I had, which was approximately

14 7 000 that was with Dean Witter but at a differentI I

15 branch in Phoenix. That's how I became acquainted

16 with Mr. Merrill, was by transferring that to begin

17

18 Q. So then there was roughly 72,000 for the one,

19 107,000 for the other, and approximately 25,000 from

2 0 the CDS, was it?

21 A. Yes. And  the n a l s o , I t h i n k was 7 ,000i t;

22 l think my representative was a Mr. Fania.

23 Q So there was approximately over $200,000 that

24 you delivered to Mr. Merrill; is that correct?

25 A. I would say so, yes.
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1 Q. Now, did you have any investment accounts

2 anywhere else of tee you delivered these roughly

3 $200,000 to Mr. Merrill?

4 No.

5 Q l Let's talk a little bit about the Kemper

6 government fund. Do you recall whether or not you

7 were receiving any income from that fund?

8 No.

9 ALJ DION: Is that you don't recall or you

10 weren't receiving any income?

11 THE WITNESS: I don't recall if I did.

12 Q. (BY MR. BINGHAIVI) Did you trust Mr. Merrill?

13 A. Implicitly.

14 Q Did you trust him to do the things in your

15 accounts that were in your best interests?

16 That's difficult for me to answer that I

17 because if he talked to me, then actually I would make

18 the decision, then I would be the one that would say

19 it was in my best interests. Am I saying that right?

2 0 Q. Did Mr. Merrill ever stop by your house to

2 1 discuss anything with you?

22 Yes.

23 Q A few times several times?I How many?

24 A. Of ten.

25 Did he ever have any documents for you to
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1 sign?

2 A. Yes.

3 Q. Did you ever review those documents with him

4 before you signed them?

5 A. No.

6 Q. Do you remember what those documents were

7 per faining to?

8 Not now I don't.

9 Q. Did you read those documents at tee you signed

10 them?

11 A. No.

12 Q What did you do with those?

13 I filed them.

14 MR. BINGHAM: If I can have just a minute I

15 Your Honor.

16 ALJ DION: Sure .

17 (Brief pause.)

18 (BY MR. BINGHAM) When the GE stock was sold,

19 do you know if a profit or loss was incurred?

2 0 The accountant told me it was at a loss.

2 1 MR. BINGHAM: No other questions at this

22 time .

23 ALJ DION: Mr. Lewis.

24 MR. LEWIS: I'm ready.

2 5 ALJ DION: Your witness.
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1 MR. LEWIS: Thank you, sir.

2

3 CROSS - EXAMINATION

4

5 Q (BY MR. LEWIS) Did you really think you had

6 a loss o n the sale o f the G E stock, ma'am?

7 A. I'm only saying what the accountant told me .

8 She said that i t was sold before the maturity date.

9 Q. Before what?

10 Before a maturity date.

11 Q. It was stock, wasn't it?

12 A. In other words, I hadn't held it long enough

13 for it to have been sold.

14 Q It was stock wasn't it?I

15 A. I don't know. I think so.

16 Q You can sell stock the day you buy it, can't

17 you?

18 A. I suppose so.

19 Q And she told you that you received less money

20 for the sale of the stock than you paid for it; is

2 1 that correct?

22 A. That:'s the way I understood it, yes.

23 Q Ms. DuChene, pardon me, but I get the

24 impression that you're having trouble remembering

25 things I A m I correct?
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I would say going back on time, but without a

2 reference to it, yes.

3 Things happened four or five years ago I

4 you're having trouble remembering?

5 A. To some degree.

6 Q. You don't remember when you retired?

7 A. Because I worked par t-time, so I retired but

8 I wasn't retired.

9 Q When did you retire?

10 A. I would say like in '96 that I retired,

11 probably a t that time, of tar my mother died.

12 Q So even at this moment, of tee you answered my

13 question, you're not sure when you retired?

14 No, because I was working par t-time.

15 Q When did you stop working?

16 Around the time that my mother died, so

17 around '95 | 96 lI

18 Q But you're really not car rain?

19 It has to be within that time frame.

20 ALJ DION: Mr. Lewis, will you excuse me a

2 1 second 1

22 Mr. Bingham, I just want to make sure. We

23 had some people walk in. They're not witnesses, are

24 they?

2 5 MR » BINGHAM : They're from the Securities
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They are not listed as witnesses in the

ALJ DION I just wanted to make sure. Thank

Thank you, Mr. Lewis, I apologize for

interrupting

MR. LEWIS: It's all right, I don't have eyes

in the back of my head.

ALJ DION I wanted to make sure your wishes

were followed

MR. LEWIS: Thank you.

(BY MR. LEWIS) Ms. DuChene, what did you do

to prepare for your testimony here today?

I'm not sure what you're asking.

Did you look at; any documents before you took

the witness stand?

Did you talk to anyone? And I mean anyone .

I talked to Mr. Bingham.

When?

About I would say a week ago.

Where?

At my home.

H e came to your home?
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1 Did you talk to him about what you were going

2 to testis y to today?

3 A. I wouldn't say specifically, no.

4 Q. But you talked to him about your relationship

5 with Mr. Merrill and your accounts with him?

6 Yes.

7 Q. Did you show him documents that had?any you

8 A. I would show him, yes, I showed him what I

9 had .

10 Q. Did you have the monthly statement?

A. I had everything that was ever given t o me .

12 Q Would that include confirmation?

13 A. It was everything that was given to me except

14 the manuals. I threw those out, and prospectuses.

15 I just wanted to make sure the record is

16 You were sent confirmations and you kept them?

17 A. I was sent mail from Dean Witter and I filed

18

19 Q. And that included monthly statements that you

20 received once a month that correct?

2 1 Yes.

22 Q. And things that you received during the month

23 were trade confirmations that showed things that had

24 happened in your account; is that correct?

2 5 That's what it was that was sent to me, yes.

ARIZONA REPORTING SERVICE I
Real time Specialists

Q.

A.

Q.

A.

A.

INC • (602) 274-9944
Phoenix, AZ



s-03450A-02-0000 VOL. I 8 26 2002

89

1 Q And where are those trade confirmations now,

2 did you give them to Mr. Bingham, or did you keep

3 them?

4 A. They're in my file.

5 Q At anytime did you ever meet with anyone else

6 from Mr. Bingham's office? Mr. Lowe, for example?

7 Yes.

8 Q. When did you meet with him?

9 I would say maybe a week ago.

10 Was Mr. Bingham with him at the time, or did

1 1' you meet separately?

12 A. They were together.

13 Q So they saw all of these documents that you

14 had?

15 A. Yes.

16 Q. You said that you did not understand the

17 trade confirmations; is that correct?

18 A. N o I didn't.I

19 You didn't say that or you didn't: understand?

20 A. I didn't; understand any of the things that

21 were sent t o me. I just filed them.

22 You looked at them before you filed them?

23 Well, I saw what the address was, the

24 account, and I just filed it.

25 Q Would you look -- Mr. Bingham asked you a
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1 question about something that is in Exhibit S-7, and

2 it's near the back o f that exhibit.

3 I n S-3 , i s it in here then?I

4 S-7. I think it's the one o n the counter.

5 ALJ DION: The top one.

6 (BY MR. LEWIS) It's a thick one. Is that

7 S-7?

8 S-8. Here i t is.

9 ALJ DION: You found it?

10 THE WITNESS: Yes.

11 Q (BY MR. LEWIS) The document he asked you

12 about is near the back. It's the four Rh one from the

13 back. It's got ACC number 003553.

14 3 53 ?

15 3553 » It's the four Rh document from the back

16 of the exhibit, ma'am.

17 Could I help you find it?

18 ALJ DION: I have

19 MR. LEWIS: 353 »

2 0 ALJ DION: 353 would probably be in S-8.

21 MR. LEWIS: You're right, sir. I"m still

22 suffering from vision problems.

23 (BY MR. LEWIS) Ma'am, I apologize to you.

24 I t s in Exhibit S-8 and it's the four Rh document fromI I

25 the back, and it's 353. I added a 5 because I'm
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1 seeing double.

2 A . He's had eye surgery, too, okay.

3 Mr. Bingham asked you questions about that

4 document

5 A . Yes.

6 Q remember that?

7 Now, ma'am, would you tell me what there is

8 on this document that you don't understand?

9 A. Frankly, I don't ever remember receiving

10 Right now, looking at it now, now I understand,

11 but I didn't a t the time. This is a general stock, it

12 says principal commission.

13 Q. Let's go through this Okay?

14 Yes.

15 Q I think you'll find that all of the

16 confirmations, all of them look exactly the same as

17 this, and the typewritten material is different.

18 Okay .

19 Did you understand that it said Beatrice Mary

2 0 DuChene at the top?

21 A. Yes.

22 And on the right it said your account

2 3 executive, Philip Merrill. Did you understand that?

24 A. Yes.

2 5 Q Now, in the center it says you sold. Do you
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1 understand what that means?

2 Yes.

3 Q And it said the trade date was 12-15-97.

4 you had read that, would you have understood that I

5 ma'am, 12-15-97?

6 A. If I had specifically done what you said,

7 yes.

8 Q If you read it?

9 A. If I had done what you said, yes. But I just

10 took these.

11 Q. What do you mean if you had done what I said?

12 All

13 A. You're having me

14 ALJ DION: Hold on. What we're going to do

15 is we're not going to talk over each other She has

16 to write down everything we're saying, and it's hard

17 enough with just one person talking, but with two

18 people at the same time it's going to be hard.

19 THE WITNESS: Sorry »

2 0 ALJ DION: It's okay. So we're going to do

21 it like that |

22 And I'm going to want you to repeat the

23 question, so star t over.

24 Q (BY MR. LEWIS) Do you understand what

25 12-15-97 means?
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1 A. It's a date.

2 Q Did you understand what trade date, you sold

3 o n that date?

4 A. Yes, what you're saying, yes.

5 Q. And for settlement that means when i t had t oI

6 be paid for on 12-18-97. Did you understand that?

7 A. It says on this.

8 It says quantity. Do you understand what

9 that means?

10 A. Yes.

11 Q Do you see the number, can you read the

12 number?

13 A. Yes.

14 Q. Do you understand the number?

15 Yes.

16 Q. And then it says price. When you read across

17 the top the next item is price?

18 A. Is that supposed to be $73.78.

19 Q. Seven-eighths. $73 and seven-eighths.

20 those days they didn't do decimalization, they did it

2 1 in eighths. But you understood it was at least $73 •
r

22 right?

23 A. I understand now, yes.

24 Q Underneath it says description, General

2 5 Electric Company. Can you read that?
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1 Yes.

2 Q. So no matter which security was being sold,

3 if you had looked at the confirmations, you could have

4 understood whether you were buying or selling; is that

5

6 A. If I had done what you're saying.

7 Q. What does that mean, if you had done what I'm

8 saying?

9 What I did, when I received this, I just took

10 it and filed it. I did not examine it.

11 Q. Why not?

12 A. Because I didn't. I didn't know I was

13 supposed to.

14 Q Didn't you think it had something to do with

15 your account?

16 A. Like I said, I did not know.

17 Q You didn't know whether it had anything to do

18 with your account?

19 I did not .

20 MR. BINGHAIVI : Objection, Your Honor; asked

21 and answered.

22 ALJ DION: I'm going to allow it.

23 Go ahead, ask that question again.

24 Q (BY MR. LEWIS) You didn't know that these

2 5 things that came in an envelope from Dean Witter or
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1 Morgan Stanley Dean Witter had something to do with

2 your account? You didn't know that?

3 A. I knew that i t came from them and I put i t :Lm

4 a f i l e that said Dean Witter.

5 Q Did you open it up?

6 A. I opened the envelope and I put i t in there I

7 yes, but I did scrutinize itnot like you're saying.

8 Q. I don't mean scrutinize i t . Did you just

9 look at i t and see what i t said?

10 A. I just looked at it, what i t said, and I

11 I t had my name on i t , came from Dean

12 I

13 And i t said at the top you bought or you sold

14 something?

15 A. I didn't pay any attention to that . I just

16 saw that I received i t and I f i l ed i t from PhilI I

17 I put everything in a f ile.

18 Q You didn't care enough about what was going

19 on in your account about

2 0 A. That's not true that's not true.I

21 Q. Ma'am, you get

22 A. I did not understand it.

23 Q What didn't you understand?

24 A. I just told you. I just filed it because I

25 didn't know what I was supposed to do with it.
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1 Q. Didn't you understand that this was telling

2 you that you sold a security?

3 A. No I did not.I

4 It says that, doesn't it?

5 A. It says that, but I did not know that .

6 Q. If you read it you would have understood it I

7 wouldn't you?

8 Even i f I read i t I wouldn't have understood

9 All I knew was t o file it.

10 Q If you read the words you sold, you wouldn't

11 understand what that meant?

12 MR. BINGHAIVI : Objection; Your Honor.

13 ALJ DION: What's your objection,

14 Mr. Bingham?

15 MR. BINGHAM : Reiterating same information,

16 same questions.

17 ALJ DION: We're getting close to that I

18 Mr. Lewis, but go ahead and ask that question.

19 Q- (BY MR. LEWIS) Some of these documents said

2 0 you bought and some of them said you sold; isn't; that

2 1

22 A. I think that's what it said, confirmation or

23 something like that.

24 Q Do you know the difference between you sold

25 and you bought?
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1 A. Yes.

2 Q So if you had taken the time to look at: i t I

3 you would have understood that i t was telling you you

4 bought something or you sold something; is that

5

6 The way that you're saying it is not the way

7 t h a t I l o o k e d  a t i t . I took it because it came from

8 Phil, and I f i l ed  i t , and I just fe l t I was supposed

9 t o  k e e p i t , a n d  t h a t ' s  a l l I d i d  w i t h  i t .

10 MR. LEWIS: That's not answering my question

1 1 ALJ DION: I'm going to follow up

12 You're kind of quantify Ying your answer. And

13 I appreciate what you're saying, I understand what

14 you're saying. What you're saying, as I understand

15 i t , i s  t h a t  w h e n  y o u  g o t  t h e s e  p i e c e s  o f  p a p e r  y o u

16 f i led them, that you d idn't look at it;  is  that

17

18 THE WITNESS: Right » I did not look at i t  t o

19 see what it was all about.

2 0 ALJ  DION: I understand that. His question

2 1 i s i f  y o u  w o u l d  h a v e l o o k e d  a t i t , w o u l d  y o u  h a v e

22 understood that you bought or sold something.

23 THE WITNESS: I f I h a d  l o o k e d  a t i t , y eah .

24 But I still don't even know if I would have understood

25 what it was, because I knew nothing about any of it.
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1 ALJ DION: Okay .

2 Q. (BY MR. LEWIS) When it said here you sold

3 General Electric, you would have understood that I

4 right?

5 A. Now, yes.

6 Q You wouldn't have understood it in December

7 of 1997?

8 If it had been pointed out to me, I probably

9 would have .

10 Q This par titular document, looking at it?

11 A. I'm looking at it now and I see it, yes.

12 And you're saying that in December of 1997 I

13 if you had read this document, you would not have

14 realized it was telling you you sold 131 shares of

15 General Electric?

16 Let me say, if I had known, I would have done

17 something then. I would have not waited until AARP is

18 the one that told me what had been done.

19 Q. And they told you you had sold it at a loss?

20 A. She told me that I had sold it and she saidI

21 I sold it, it had something to do with the time

22 element l

23 Q You testified earlier that she told you you

24 sold it at a loss?

25 A. That's what she said that it was at a loss.I
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1 There's like a penalty, she said, that;'s what i t was,

2 a penalty for selling it ahead of time.

3 Q What was the penalty?

4 I don't know.

5 Q. You didn't ask?

6 A. I t was done on my taxes.

7 Q What was the penalty?

8 A. I don't: know.

9 MR. BINGHAM : Objection; Your Honor.

10 ALJ DION: She's answered that question. She

11 said she doesn't know.

12 Q (BY MR. LEWIS) How much was the penalty?

13 ALJ DION: I don't think she's knows the

14 answer t o these either. She said she doesn't know,

15 unless there's something to refresh her recollection

16 that I don't know about.

17 THE WITNESS: I paid the taxes o n it, t:hat's

18 what I did.

19 Q (BY MR. LEWIS) You paid some taxes on a

20 loss?

2 1 A. I paid the penalty.

22 Q. You paid taxes o n a loss, i s that what you're

23 saying?

24 I don't know.

25 Q f act, ma'am, didn't you make a significant
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1 profit on the sale of the GE stock?

2 A . I don't know.

3 Q Isn't that what your tax accountant told you I

4 you had to pay the tax on the gain?

5 A. She did not tell me that . She told me that

6 m y  GE  s t o ck  w a s s o l d , a n d  i t  w a s  s o l d b e f o r e i t s h o u l d

7 have been sold, and that there was a penalty for it.

8 That's a l l I'm saying.

9 Q Do you remember  what b r a c k e t you were in

10 for 1997? Was i t  s t i l l

11 A. 15 percent.

12 Q Ma'am, i s n ' t  w h a t s h e  t o l d  y o u  w a s  t h a t i t

13 h a d  b e e n  s o l d  i n  l e s s  t h a n a  y e a r , so  y ou  w e r e n ' t :

14 y o u  c o u l d n ' t  q u a l i f y  y  f o r  a  l o n g - t e r m  c a p i t a l  g a i n  o n

15 the profit made ~on the sale of GE stock?

16 A. No I don't remember.I

17 Q. A r e  y o u  s a y i n g  s h e  d : L d n ' t t e l l  y o u  t h a t ?

18 A. She j u s t  t o l d  m e  t h a t i t o u g h t  n o t  t o  h a v e

19 b e e n  s o l d , i s  w h a t s h e  s a i d , a n d  t h a t ' s a l l t h a t I

2 0 know .

2 1 B e c a u s e  o f  t h e  t i m e i s s u e ?

22 I'm just saying that:'s all she said t o  me ,

23 was t h a t i t s h o u l d  n o t  h a v e  b e e n  c a s h e d  i n .

24 Q Have you been told that one of the objectives

25 o f  t h e s e  p r o c e e d i n g s i s  t o  o b t a i n  m o n e y  f o r  y o u  f r o m
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1 Phil Merrill?

2 A. I was told there would probably be no money

3 obtained from this.

4 Q By whom?

5 A. By Mr. Bingham.

6 He told you that there wouldn't be any money

7 obtained for you?

8 A. You're putting words in my mouth.

9 I'm trying to find out what the words are I

10 ma'am. Please explain what he said.

11 He said that there may be .

12 ALJ DION: Okay .

13 THE WITNESS: He's badgering me.

14 ALJ DION: I get to decide that. I get t o

15 decide a couple other things . What I've decided i s

16 you guys are talking over each other again. Now II

17 understand that the exchange may get a little heated

18 sometimes but take a breath, let him finish, take aI

19 breath, let her finish. Okay? And answer the

20 questions to the best of your recollection.

2 1 The question was, if I recall -- and if I

22 state i t inaccurately, Mr. Lewis, you can correct

23 me -- as I recall, it was would there be any, as a

24 result of these proceedings, would there basically be

25 any money, and it seemed to me that her mainly the
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1 implication was money to you. Your answer was that

2 Mr. Bingham told you there wouldn't be any money; is

3 that what you're saying? What did he say, that's what

4 I want to know.

5 THE WITNESS: He said there may be no money.

6 Q (BY MR. LEWIS) And there might not be I

7 depending upon your testimony.

8 MR. BINGHAM: Objection; Your Honor.

9 THE WITNESS: He did not say that. Depending

10 on my testimony was never brought into the subject at

12 ALJ DION: Hold on a second.

13 Mr. Bingham, I'm going to rule on your

14 objection. I'm going to overrule it. It goes towards

15 a possible bias.

16 THE WITNESS: But he never said that at all.

17 He only said that there may be no money in this for me

18 at all, period.

19 Q. (BY MR. LEWIS) But he also said there might

2 0 be money?

21 MR. BINGHAM : Objection. He's trying to put

22 words into her mouth, Your Honor. I don't believe she

23 said that previously.

24 MR. LEWIS: I believe she did, sir.

25 ALJ DION I I think -- I also kind of recall
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1 that on the record as well.

2 Would it be f air to say that the conversation

3 was there might be money and there might not be money?

4 Is that what you're trying to tell us?

5 THE WITNESS: Right I And I'm not doing this

6 for the money, I'm doing this because of what was done

7 to me by Mr. Merrill.

8 ALJ DION: So your understanding was that as

9 a result of this proceeding, there might be some money

10 which might come to you in the form of restitution?

11 THE WITNESS: Correct •

12 ALJ DION: But then again, there might not b e

13 any money .

14 THE WITNESS: Correct l

15 ALJ DION: Okay, I think we've covered that .

16 Q. (BY MR. LEWIS) What would determine whether

17 you would get money or not?

18 A. I think the judge would answer that.

19 Q. It would be based on your testimony?

2 0 A. I'm not the only witness here.

2 1 Q You're the main witness concerned with what

22 happened with your account.

23 You're telling me that, I don't know that.

24 Q Would you look at a folder that has Exhibit

25 S-3 in it.
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1 ALJ DION: Do you have that, Ms. DuChene?

2 THE WITNESS: Yes.

3 Q (BY MR. LEWIS) Would you look at the letter

4 that's dated August 25th, 1999. I think it's the

5 third document there.

6 A. Okay .

7 I'm not sure I understand what your testimony

8 Did you write this letter?

9 No, I don't believe I did.

10 Q Was it written on your behalf?

11 Probably.

12 Q Did you read it before it was sent out?

13 A. Yes I would have done that.I My daughter

14 would have sent; me a copy

15 Q Did you see anything in it that you disagreed

16 with?

17 A. No.

18 Q. Are all o f the statements made i n that letter

19

20 A. To my ability, yes.

2 1 To your knowledge?

22 A. Yes.

23 Q Let's go through these things and see what's

24 correct 1 Okay?

25 On the first page, it says :Lm capitals I
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1 annuity; right? You see that?

2 A. Uh-huh |

3 ALJ DION: Is that a yes?

4 THE WITNESS: Yes.

5 Q (BY MR. LEWIS) "Phil cashed i n the

6 investments that I had made independent of MSDW and

7 when he did this h e did not inform me o f any of the

8 limitations of these investments." I s that correct?

9 Yes.

10 Did you know you were investing in other

11 things with the money?

12 A. How are you meaning that?

13 Q Well, you say: Phil cashed in the

14 investments I had and the investments that I made

15 independent, and when he did this he didn't inform me

16 of any limitations of these investments.

17 What limitations are you referring to?

18 A. What I'm referring to is that my mother had

19 an annuity, and that annuity had a medical clause in

20 And when she was dying, I was able to use the

21 interest off of that to pay her bills. And I asked

22 Phil i f that's what h e had done for me, and he said

23 no. He did not discuss it with me at all.

24 Q Did he discuss the f act that you were buying

25 annuities, investing in annuities with you?
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1 A . Not to my knowledge, no.

2 Q Not at all?

3 A. No.

4 Q. At no time?

5 A. Not the annuity, no.

6 Q. At no time?

7 A . Not to my knowledge, no.

8 Didn't you have to sign papers to buy the

9 a n n u i t y ?

10 I s i g n e d  a  l o t  o f  p a p e r s  w i t h  P h i l t h a t I

11 never knew what I was signing.

12 Q You didn't sign papers that indicated they

13 were annuities purchases, and you were purchasing

14 annuities?

15 A . Phil stopped over and gave me papers to sign

16 and I signed them and gave them to him. He would stop

17 into my home and gave me these papers to sign, which I

18 did •

19 Q And he wouldn't discuss them with you?

2 0 A. No. He'd just breeze in and say I need your

2 1 signature, and I gave it to him.

22 Q. The next thing says: I understand that I

23 lost a lot of money when he switched my account.

24 that a true statement?

25 I'm not following you on this.
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1 Q I ' m  r e a d i n g  t h e l e t t e r  t h a t  y o u  s a i d  y o u

2 looked at, and everything was correct then. I want t o

3 know if this statement the second line in theI

4 paragraph entitled annuity, it says: I t i s  m y

5 understanding that I lost a lot of money when he

6 switched my accounts. Is that a true statement?

7 A. Went from the tax-free to what he did, from

8 there was limitations, yes.

9 Q. You lost money investing in these?

10 A. In the annuities, yes, I lost considerably

11 from invest ing in annuit ies.

12 Q. How much did you lose?

13 A. I would say over 100 some thousand dollars .

14 You lost over $107,000?

15 Over 100 some thousand dollars from what he

16 did with my annuities.

17 Q Simply by investing in annuities?

18 In the Nor thbrook annuities, yes.

19 Q Did you lose that immediately, or did you

20 lose that over a period of time?

2 1 A. I  lost it over a period of time. And  when  I

22 tried to get: out of i t I couldn't, and I had to have a

23 p e n a l t y , a n d  I f i n a l l y  p a i d  a  p e n a l t y  t o  g e t  o u t  o f i t

24 last year. I was stuck in Nor thbrook.

25 Q What was the penalty?
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1 A. I paid it. And I don't have those figures in

2 front of me right now, but I had to pay on three of

3 them .

4 Q Let me make sure I understand. Your

5 testimony is the money that was taken out of the

6 investments that you had independent of MSDW was put

7 in annuities and you lost $107,000 in those?

8 A. I would say the way that it was done, yes, I

9 lost money on the annuities.

10 $107,000?

11 A . I would say I lost more than that.

12 Q O n the annuities that Mr. Merrill recommended

13 you purchase and you did purchase?

14 A . Say that to me again.

15 The funds from these other investments were

16 put into variable annuities; isn't that correct?

17 A. Yes.

18 Q. And you're saying you lost $107,000 investing

19 in those variable annuities; is that correct?

2 0 A. I would say I lost more than that .

2 1 Q When did you realize the loss?

22 A. Over the year, trying to get out of it and I

23 couldn't, and I was losing and losing. I don't

24 understand all the principles of it. I'm just telling

25 you briefly a summary of it. My daughter knows all
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1 the figures, and that's when I turned it over to her.

2 But what was happening to me, she has a l l  the f igures

3 f o r  y o u . I don't have them.

4 Q. You took these accounts away from Phil

5 Merri l l  at  the end of 1998; is  that  correc t?

6 A. I took them and gave them to Mr. Asher.

7 Where is Mr. Asher?

8 I n California.

9 Q. Did you have a loss in those variable

10 annuities at that time?

A. sure ,

12 Q. Didn't you have a very substantial gain?

13 A . I had gains and then I had losses.

14 Q. At the time you took the accounts away from

15 Mr. Merri l l ,  didn't: you have substant ia l  gains in the

16 annuities?

17 A. I cannot answer that right now.

18 Q. You don't know whether you had a loss or a

19 gain at the time you took the accounts away from him?

2 0 A. I don't have those figures in front of me, so

21 I cannot say.

22 Q. I'm not asking -- listen to the concept .

23 A. I'm just saying I cannot tell you that.

24 Q So you may have made money and you don't

25 remember?
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1 A. If I had made money, I think I would have

2 remembered. There was a reason why I took those funds

3 away from Phil Merrill.

4 Q Mrs. DuChene, would it surprise you to learn

5 that you invested in variable annuities with

6 Mr. Merrill, $195,280, and that when you took the

7 account away from him, it was worth in excess of

8 $307,000 for a gain of $112,000? Would that surprise

9 you?

10 MR. BINGHAIVI: Your Honor, before she answers

11 that, and I don't: mean to cut her off, but I'm going

12 to object, because annuities were not it was

13 nothing that was alleged in the notice, alleged on the

14 irrelevant basis. I have allowed Mr. Lewis to

15 continue with his questions regarding annuities, but

16 again I'm objecting on a relevance basis.

17 ALJ DION: Mr. Lewis.

18 MR. LEWIS: She charges that Mr. Merrill

19 improperly handled her account. He did not. She

2 0 turned over the total package to him, and he did

2 1 exceptionally well with that total package.

22 Mr. Bingham very assiduously wants to carve out a

23 major par son of profit from his case because it does

24 create damage to his theory. But that's not her

25 answer, saying it's material. She turned the case
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1 over to him and trusted him to handle her accounts.

2 This was par t of the regular account It's listed as

3 an asset on the regular account.

4 ALJ DION: And I'm going to overrule the

5 objection.

6 Additionally to that, this letter was

7 submitted it 1"1asn't been entered into evidence butI I

8 it has been submitted to this witness to talk about

9 various sales and accounts and the table is talkedI

10 about but this it's within the confines of theI I

11 letter that Ms. DuChene either wrote or was written

12 for her, and in there they do talk about the annuity.

13 So I think it's relevant as to, somewhat, to the total

14 package, but I do think it's relevant car mainly to

15 credibility as well, especially in par sons of the

16 annuity letter.

17 So the question was, would it surprise you if

18 you invested roughly $200,000 in the annuity program.

19 MR. LEWIS: 195, sir.

20 ALJ DION: I said approximately 200,000.

2 1 THE WITNESS: I thought it was 300,000.

22 ALJ DION: When it was cashed out.

23 MR. LEWIS: Not cashed out, taken away and

24 sent to the gentleman in California.

25 ALJ DION: When it was removed from
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1 Mr. Merrill's control it was upwards of 300,000.

2 What was the number again, Mr. Lewis?

3 MR. LEWIS: 3 07 |

4 ALJ DION: 3 07 000 II Would that surprise you?

5 THE WITNESS: I'm not sure if it would or

6 not, because the basic thing was is that he was buying

7 and selling, buying and selling with my account

8 without talking to me, and I had no control over my

9 account 4 S o I think it's not so much the overall

10 value, as it was hey, stop what you're doing because

11 it's not what you're supposed to be doing with my

12 money |

13 ALJ DION: But it's entirely possible that

14 that Happened; is that right?

15 THE WITNESS: It's possible, but that's he

16 figuring the entire sum because I had given him, he

17 had $500,000 of my money, so I can't see where that

18 300 would come in. I mean there's a lot o f other

19 things that go into that with what he's talking about .

2 0 ALJ DION: Okay, but it is possible that

21 you've stated before that you really didn't follow

22 this stuff too closely.

23 THE WITNESS: My daughter

24 ALJ DION: I want to finish. You stated that

25 you didn't follow this stuff too closely; is that
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1 right?

2 THE WITNESS: That's true.

3 ALJ DION: It's possible in this par ticular

4 section, the annuity section, meaning section of your

5 entire par folio, so in other words, of all your

6 investments, some of your money was in this stuff

7 called an annuity; right? And it's possible that you

8 made some money on that. That sounds like over the

9 period of time, it could have been $300,000 from

10 approximately $200,000. That's possible; right?

11 THE WITNESS: It was possible because he had

12 500,000 of my money.

13 ALJ DION: But it is possible?

14 THE WITNESS: Yes.

15 ALJ DION: Okay .

16 Thank you, Mr. Lewis.

17 (BY MR. LEWIS) In the next sentence you say:

18 I went from tax-free investments to my money being

19 subjected to very extreme limitations . What were the

2 0 extreme, very extreme limitations?

2 1 I t would be access t o m y money, would be

22 number one. Because you're only allowed so much of a

23 percentage t o take out i n annuities.

24 Q What else?

2 5 T1'1at ' s all I can think of right now.
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1 Q l You were allowed to take out, depending upon

2 the annuity, 1 0 o r 1 5 percent a year without any

3 penalty?

4 A. Yes.

5 Q. So the extreme limitation was you couldn't:

6 take out all your money without some penalty?

7 Correct I

8 Q What was the penalty?

9 A. I don't know right now.

10 Q Wasn't it a declining percentage of the

11 amount invested?

12 A . I don't know.

13 Q. You state in this letter, subjected to a very

14 extreme limitation, and you define that as being the

15 penalty that would have to be taken if you were to get

16 money 4 What is this very extreme limitation?

17 A. I don't know, but I know there is a penalty.

18 How much is it?

19 A. I don't know. I don't have the document in

2 0 front of me.

21 MR. BINGHAIVI: Your Honor, I'm going to have

22 to object; asked and answered several times.

23 ALJ DION: Yes, I agree. I'm going to

24 sustain that.

25 Q (BY MR. LEWIS) You did talk to him about
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1 what he had switched you into; right?

2 I talked to whom? Whom did I talk to?

3 Q Phil Merrill.

4 A. N o h e did not discuss that with me.I

5 Q. At tee he switched them did you talk to him

6 about it?

7 A . At tar I switched, no. But h e never talked t o

8 m e about any o f i t before h e did it.

9 Q. Did he talk to you about the performance of

10 the variable annuities at tar he did it?

11 A. No not that I remember, no.I

12 Q Does that mean it didn't: happen, or you just

13 don't remember it happening?

14 A. I don't remember him doing that.

15 Q. Ma'am, didn't he come to your house just

16 about every month when you received your monthly

17 statement from Dean Witter?

18 A. When I had my monthly statement, no; to

19 discuss my monthly statement, no.

2 0 Q Didrl't he come to your house every month,

2 1 shot fly of tar you received your monthly statement?

22 A. Mr. Merrill came to my home when I first

23 signed up with him. When he first made my

24 investments, he came over and I remember the papers

2 5 where he wrote little notes on, you know, this is
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1 this and this is that, and then it stopped.I Then he

2 stopped coming over to do that. He just would stop by

3 when he had to have something signed. He did not sit

4 down and discuss with me, no.

5 Q. He didn't come over every month, of tee you

6 received a monthly statement?

7 No.

8 MR. BINGHAIVI : Objection; asked and answered.

9 It's answered at least twice now.

10 ALJ DION: Yes, she's answered that question.

11 Q (BY MR. LEWIS) Down in the next paragraph,

12 it star ts with: I am in three annuities. There's a

13 sentence that star ts: These funds are tied up until I

14 am 81 years of age old.

15 Is that your understanding, that the money

16 was tied up until you were 81?

17 A. I don't remember. I know it was tied up, but

18 I'm not sure how old I had to be.

19 Q What did you mean when you ...- mean by tied

20 up?

21 A. Well, in other words, you have a penalty

22 until you reach a car rain age that invested it inyou

23

24 Q T1'1at ' s what you meant it was tied up?

25 Yes.
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1 Q. Didn't the penalty decline every year?

2 A. Yes it did.I

3 And didn't i t become zero of tar a while?

4 A. Yes i t would have become zero.I

5 Q Wouldn't it have become zero before you were

6 81?

7 A. I don't know that , no.

8 MR. BINGI-IAM : Objection; Your Honor.

9 o b j e c t i n g  b e c a u s e

10 ALJ  DION: Hold on a second, Ms. DuChene.

MR. BINGHAM : I'm objecting because unless

12 she can testis y to how long the redemption period is I

13 which is what Mr. Lewis is referring to, then she

14 would be speculating as to when the withdrawal penalty

15 reaches zero.

16 Actually, it -- he's asking her to speculate I

17 is the basis of my objection, unless she can testis y

18 that she knew the period for redemption fees

19 ALJ DION: Well and I'mI

20 MR. LEWIS: I'm cross-examining her about

2 1 this  le tte r .

22 ALJ DION: I don't need to hear anything. I

23 think y~ou're going to win on this one. In this le tter

24 it says, these funds are tied up until I 'm 81 years

25 old and s o tl'1ere ' s a l e t t e r t h a t s1'1e's i n d i c a t e d t h a tI
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1 she's reviewed, and it's correct. Mr. Lewis has asked

2 her indication of what tied up means, and so the

3 appropriate question I think is, was it your

4 understanding that it was at 81 years old, t:hat's the

5 first time it became a zero percent for zero penalty

6 to you.

7 THE WITNESS Your Honor, I just paid a

8 penalty to take them out, so I still had a penalty for

9 them, which I paid last year because I was losing so

10 much that I cashed it in and I paid the penalty So I

11 don't know how much longer it would have had to go,

12 but I cashed them in because I was stuck with them.

13 ALJ DION: And you're not 81 years old?

14 THE WITNESS: No I'm 78.I

15 ALJ DION: But to your way of thinking,

16 having funds tied up, it's not necessarily that they

17 were tied up and you couldn't get to them, you could

18 get to them and you could use them; right?

19 THE WITNESS: With a penalty.

2 0 ALJ DION: That's my next question. But it;

2 1 would be with a penalty; is that correct?

22 THE WITNESS: Yes, sir.

23 ALJ DION: So it's not that they're really

24 tied up that you can't ever, ever, ever use them?

25 THE WITNESS No.
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1 ALJ DION: It's just that you understood

2 t h e r e  w o u l d  b e  a  p e n a l t y  a s s o c i a t e d  w i t h  i t ?

3 THE WITNESS: Yes.

4 ALJ DION: Your understanding was that

5 pena l ty  wou ld  go  away  when  you  turned  81 .

6 THE WITNESS: Yes.

7 ALJ DION: Okay .

8 MR. LEWIS: Thank you .

9 Q (BY MR. LEWIS) When you say, a t  t h a t  t i m e  i f

10 I choose to withdraw these funds, I am subject to a

11 v e r y  h i g h  t a x a t i o n  l e v e l , i s  t h a t  a  t r u e  s t a t e m e n t ?

12 A. Yes, I'm taxed i f I dig it out.

13 Q What are you taxed on, ma'am? The money you

14 p u t  i n  o r  t h e  g a i n ?

15 A. Y o u ' r e  t a x ed  o n  t h e  m o n ey  y o u  t a k e  o u t  .

16 sure you're f familiar with annuities.

17 Q I am, but I can't testis y, however. When you

18 take the money out of the annuity you're not taxed on

19 the amount you put in, are you, just the gain?

2 0 If you take it out you're taxed.

2 1 Q O n  t h e  g a i n , n o t  o n  w h a t  y o u  p u t i n t o  i t ?

22 It depends. If the gain is not more than

23 what your principal is, then it comes off of that I

24 because I j u s t l o s t  o n  i t a n d  I kno w  t h ey  t o o k  s o m e  o f

25 my pr inc ipa l o n  i t .
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1 Ma'am, let me give you a hypothetical.

2 you put in $100,000 and the value of the variable

3 annuity goes up to 125,000, you take the whole 125

4 out, do you pay the tax on the 125 or just on the 25?

5 A. I think I'm not a tax expel t, but I would

6 say it would be on the 25.

7 Q S o this severe

8 ALJ DION: Mr. Lewis, I'm going to follow up

9 because there might be a little less

10 So the 25,000 that you made on your $100,000

11 would be considered a gain; is that right?

12 THE WITNESS: Yes.

13 ALJ DION: I want to get that terminology

14 down in case you have that question in the future.

15 (BY MR. LEWIS) S o this extreme most severe

16 level of taxation that you referred to in the letter

17 would only be on a gain; isn't that correct, ma'am?

18 A. Yes.

19 Q. And a t the time

20 I believe so.

2 1 Q at the time you wrote this letter, didn't

22 you have a big gain in the annuity?

23 My daughter wrote this letter for me, and so

24 when she's here you can ask her all about it.

25 would save a lot of your folks' time.
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1 Q You're not aware whether you have a loss or

2 gain?

3 A. I understand, but you're confusing me.

4 put it  in  p la in English. You're confusing me very

5 much that I'm not sure about anything right now

6 Q. You said there wasn't anything in this letter

7 that was made in this statement . I asked you that

8 before we started talking about it?

9 A. It 's your manner of questioning, sir, it 's

10 very confusing to me, the way that you're doing it

11 Q. Al l  r ight . Let me try again.

12 The words i n this letter are: At that time I

13 i f I c h o o s e  t o  w i t h d r a w  t h e s e f unds I a m  s u b j e c t e d  t o

14 a very high taxation level.

15 That very high taxation level would only be

16 on the gain; is that correct?

17 A. Yes. I

18 Q. A n d  w o u l d n ' t , i f  y o u  h e l d  i t  m o r e  t h a n  a

19 y e a r , w o u l d n ' t i t  b e  a  2 0  p e r c e n t t a x  o n  l o n g - t e r m

2 0 capital gain?

21 A. I don't know that.

22 Q I f  I  pass away, my f Emily will be burdened

23 with the most severe level o f taxation. That's o n the

24 gain; isn't that correct?

25 A. Yes I  th ink i t  i s .I I'm not sure.
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1 Q. Down at the bottom of the letter, it says:

2 When I had my taxes prepared by AARP

3 Are we talking about in February of 1998; is

4 that correct?

5 A . Yes.

6 Q- And that would have been your 1997 tax

7 return; is that correct?

8 A. Sir, I'm not sure right now. All I know is

9 that when she prepared my GE stock, there was a

10 problem, and that was brought t o m y attention, and at:

11 that time I was aware that Mr. Merrill was doing

12 things with my funds that he was not supposed to be

13 doing, and t1'1at ' s all that I k n o w .

14 ALJ DION: Okay, Ms. DuChene. Okay . What

15 he's asking you is the letter or the taxes about the

16 time frame, is it possible that it was around February

17 of 1998 that you got that information from the AARP I

18 February, March?

19 THE WITNESS: I t  w o u l d  h a v e , w o u l d  h a v e  b e e n ,

2 0 I believe, then, yes.

2 1 ALJ DION: 1998 |

22 THE WITNESS: Yes.

23 ALJ DION: 1998 you're preparing your taxes

24 for the previous year. So the 1997 tax year is

25 repot Ted on April 15th, 1998; i s  t h a t r i g h t ?
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1 THE WITNESS Right •

2 ALJ DION: That's all he was asking.

3 G o  a h e a d , M r .  L e w i s .

4 Q (BY MR. LEWIS) I  w a s  t o l d  t h a t  m y  G e n e r a l

5 Electric stock was bought and sold within the same

6 year and placed me in a different tax bracket.

7 Does that refresh your recollection as to

8 what the accountant told you?

9 There was, it sounds f familiar, yes.

1 0 Q What was the different tax bracket that your

11 accountant

12 I don't remember, no.

13 Q You told me you were in a 15 percent tax

14 bracket?

15 Yes .

16 Q. Were you put in a higher tax bracket?

17 A. I d o n ' t remember t h a t .

18 So this statement may be incorrect?

19 A. I don't believe i t  wi l l  be incorrect It'S

2 0 just that I don't have that f act in front of me right

2 1 now U

22 Q. Turn t o the next page It's the one the says

23 234 at the bottom.

24 Okay .

25 Q In the middle of the page, just below it
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1 says : My daughter flew to Phoenix to help me prepare

2 my income tax.

3 Was that for 1997 or 1998?

4 I believe that was 97.|

5 Q l So you

6 In other words it was -- she was preparingI

7 my taxes for the year that the GE stock was sold and

8 that I S

9 But you also had somebody from the AARP doing

10 that?

11 A. That year, yes, but she came in to do my

12 taxes for me this one year.

13 Q That's what I'm trying to find out. Are w e

14 talking about the same year or the next year?

15 What do you mean? The same year as what?

16 Q. Okay . You have testified that in February of

17 1998 you went t o the AARP to have your taxes prepared

18 for 1997.

19 Then this would have had t o have been '99's

2 0 taxes then.I You're getting me very confused now.

2 1 All I know is that when Cathie came to do my taxes I

22 she spent all of that time trying to put them

23 together, and it was so convoluted that she took it

24 back to an accountant to have to do my taxes.

25 Q All I'm trying to find out, Ms. DuChene, is
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1 when your daughter was helping you with your taxes I

2 w a s  i t f o r  t h e  t a x  y e a r  1 9 9 8  o r  t h e  t a x  y e a r  1 9 9 7 ?

3 A. It must have been '97.

4 So the AARP people didn't do your taxes for

5 you for 1997?

6 It would have had to have been the year

7 before . You're mixing me up because all I know is

8 that -.- no, i t wouldn't have been the same year,

9 because Cathie took my taxes to an accountant the next

10 t a x  y e a r , t h i s  y e a r  h e r e .

11 Q For 1998?

12 A. Mus t  have  been , yeah.

13 Q I s  t h a t  y o u r  b e s t  r e c o l l e c t i o n  n o w , that  AARP

14 did your taxes for 1997 and your daughter helped you

15 with your taxes for 1998?

16 I'm not sure now. You've got me mixed up

17 You're mixing me up

18 Q. Because I asked you the question I got you

19 mixed up?

20 A. I t would have had t o have been done i n '98 I

21 because this letter is written in '99, so the taxes

22 would have had t o have been for 98.I

23 Q. Ma'am, I'm just asking you questions about

24 the words used i n the letter that you said represents

2 5 a correct statement.
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1 Cathie wrote this letter.

2 Q. But I asked you to read it and I asked you if

3 it's stated correctly.

4 A. I read it.

5 ALJ DION: Hold on. He's got to finish his

6 question

7 Q. (BY MR. LEWIS) I asked you whether there was

8 anything incorrect, and you said no.

9 A. I don't know right now.

10 Q. The next sentence star ts out : I was fur thee

11 upset by the type of annuities he selected which

12 locked me into MSDW. What do you mean by that?

13 In other words, the Nor thbrook was not a good

14 investment for me, and I tried to get: out of it. And

15 there was no way to get out of it because it was a

16 Dean Witter annuity. In other words, you couldn't

17 transfer without a severe penalty, because I tried to

18 get out of it, and that was at t:oo severe a penalty

19 for me to pay

2 0 Q- The deferred service charge, it goes down

2 1 Is that the penalty you're talking about?

22 A. Whatever penalties would be associated with

23 getting out of those annuities from Nor thbrook, yes.

24 Q They weren't truly locked in, just if you

25 wanted to take them out you would have to f ace a
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1 diminishing service charge?

2 A . If you wanted to cash them in to g o t o

3 something else, you could not transfer the annuities

4 to another company like most people can do. You had

5 to pay a penalty.

6 Q It's your understanding that you can transfer

7 an annuity from one company to another without paying

8 a deferred service charge?

9 Yes.

10 Q Where did you get that understanding at?

11 A. Because I just did it.

12 Q How long did you hold the annuity?

13 I just got rid of Nor thbrook.

14 Q. So you held it so that the deferred service

15 charge was down to zero?

16 A. It's not down to zero, I still paid a big

17 penalty . I still had to pay a penalty.

18 Q. All right. Now I'm asking you, what kind of

19 annuity can you change from one annuity contract to

20 another annuity contract without paying that deferred

21 service charge?

22 A. You'll have to check into that because I didI

23

24 Q What annuity, what company?

25 A. Morgan Stanley Dean Witter. I did it with
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1 the bank.

2 You did i t with what?

3 A. I did it with the bank.

4 For what annuity?

5 For the Morgan Stanley Dean Witter for the

6 Nor thbrook.

7 Q. You just said you had to pay a penalty.

8 I did pay a penalty, yes, and I switched it

9 over to them.

10 So you were able to transfer?

11 A. But with paying a penalty. I still paid a

12 penalty |

13 Q Is it your understanding that there's any

14 annuity company that issues an annuity, then allows

15 you to transfer it before the deferred service charge

16 period ends without paying the deferred service

17 charge?

18 I'm not a stockbroker I don't know.I

19 Q h In this same paragraph you say numerous

2 0 times : He suggested that I put MSDW, (essentially

2 1 him) in charge of my trust account .

22 statement?

2 3 A. Yes. It wasn't specifically. It was -- it's

24 not worded -- in other words Mr. Merrill asked me toI

25 give him power of attorney, and that's what this is.
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1 But it's not worded exactly the way that said theI
l

2 way it was done.

3 Q Let's talk about that, ma'am. Dian I t

4 Mr. Merrill suggest to you that you have a managed

5 account with the Morgan Stanley Dean Witter?

6 A. He might have said that, but he suggested I

7 give him power of attorney. That was the whole thing,

8 and that's why I did nothing.

9 Q. Let's talk about the managed account. Did he

10 not suggest to you that it would be a good idea for

11 you to have a managed account with Morgan Stanley Dean

12 Witter?

13 A. H e mentioned i t but h e didn't word i t theI

14 way you're wording it.

15 Q. How did he word it?

16 A. He suggested that as a possibility of doing

17 it but notI

18 Q. And you didn't want to do that?

19 A. He first of all wanted me to give him power

20 of attorney, which I refused to do.

2 1 Q Ma'am, wasn't it in connection with a managed

22 account that the question of who would have the power

23 to make the trades in your account came up, and didn't

24 he tell you it would be someone at Morgan Stanley Dean

25 Witter who operated managed accounts? Isn't that what
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1 he told you?

2 A. That's not the way the implication was, no.

3 Not the implication?

4 A. No, that;'s not -- you're wording it

5 differently than what he did.

6 Q. When was it that you had this conversation

7 with him, what year?

8 It's before I took everything away from him.

9 Q Didn't you have this conversation numerous

10 times, and he suggested star ting from the beginning

when he had the account?

12 A. No, not from the beginning, no.

13 Q. When was the first time that he suggested you

14 have an MSDW managed account?

15 A. Well, when he star Ted talking to me about

16 having a power of attorney.

17 Q. Wasn't it in connection with the managed

18 account that he talked about the power of attorney?

19 A. Well, his power of attorney would have to be

2 0 with what I had with Dean Witter to have power of

21 attorney. He would have had control of my assets with

22 Dean Witter.

23 Q And Dean Witter would be handling a managed

24 account for you?

25 A. But he was in charge of the account, not Dean
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1 Witter. He was the one who would be in charge .

2 Q Well, ma'am, do you remember the details of

3 the discussion, or are you just remembering?

4 A. Exact details?

5 Q Yes.

6 A. I'm telling you that what he said to me was

7 he wanted to have power of attorney, and I said no.

8 And I didn't know how to get out of it. I was really

9 very concerned because he was very insistent that h e

10 have power of attorney.

1 1 Q He or Morgan Stanley Dean Witter?

12 A. It had nothing to do with Morgan Stanley

13 Dean

14 I'm saying t1'1ere ' s n o p o s s i b i l i t y t h a t y o u

15 w o u l d  h a v e m i s u n d e r s t o o d  h i m ?

16 A. No, there was no possibility That ' s why I

17 didn't trust him again. No, there was no mistaking

18

19 W h e n  w a s t h e f i r s t t i m e w h e n  h e s a i d  h e

20 wanted power of attorney?

2 1 A. It was the time he was doing my accounts. I

22 d o n ' t r e m e m b e r t h e e x a c t d a t e .

23 Q What year?

24 A . I d o n ' t r e m e m b e r t h e e x a c t d a t e .

25 Q Could it have been as early as 1997?
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1 He would have had to have been representing

2 me for a while to have made the suggestion.

3 Q. When did he star t representing you?

4 A. I believe i t was '96.

5 Q. Wasn't it in 1995, ma'am, that he star Ted

6 handling your account?

7 It was the time that my mother died. My

8 mother died in '95.

9 Q And within a year of tar he was handling the

10 accounts, didn't: he suggest to you that you should use

11 a Dean Witter managed account?

12 A. No, no.

13 Q He didn't suggest it?

14 A. I do not remember that at all, no.

15 Q. When was the first time he talked to you

16 about power of attorney, what year?

17 MR. BINGHAM: Your Honor, I'm going to have

18 to object; asked and answered a couple times.

19 MR. LEWIS: I'll stop if I know what the

20 answer is.

2 1 THE WITNESS: I'm trying to tell him. I t was

22 of tar

23 ALJ DION: Hold on a second, Ms. DuChene. I

24 think that Mr. Lewis is right. I think we're talking

25 about two different things, which is that is a little

ARIZONA REPORTING SERVICE,
Real time Specialists

A.

A.

INC n (602) 274-9944
Phoenix, AZ



S-03450A-02-0000 VOL I I 8-26-2002

133

1 bit confusing. One is the managed account and one is

2 the power o f attorney. I think we've addressed the

3 managed account, when that was first discussed.

4 Was the power of attorney discussed at the

5 same time as the managed account, or was it later than

6 that, to the best of your recollection?

7 THE WITNESS: I would say that it was the

8 power of attorney first, and then if the other came

9 up, then it would have been of tee that .

10 But he really was very insistent with the

11 power of attorney. And t:hat's because I was trying

12 since my mother died, I had to do something with the

13 money that I had from her, and s o I had t o have

14 someone have power of attorney for me . And then

15 that's because he was, Mr. Merrill, was doing it for

16 other women, and so that's how the subject came up

17 Q (BY MR. LEWIS) He was doing what for other

18 women?

19 A. H e had power of attorney for someone else.

20 Q. Did he tell you he had managed accounts for

2 1 someone else?

22 He told me he had power of attorney over

23 another woman in Sun City.

24 Q At Dean Witter for

25 Yes, he was at -- yes, he was helping her
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1 from Dean Witter, yes. She lived in Sun City.

2 Q Did he ever show you a document to sign?

3 A. What kind of a document?

4 Q Power of attorney document

5 A. I told him no.

6 Q Did he ever show you a document and ask you

7 to sign?

8 A. No.

9 Q. Would you turn the page

10 In the first paragraph at the top of the page

11 there's a sentence that star ts, near the right, it

12 says : He did not want to place my annuities in the

13 money market temporarily while the market was in such

14 flux over the Asia crisis. I s that a true statement I

15 ma ' am?

16 A. Yes.

17 Q. Did you ask him to put your annuities in the

18 money market again?

19 A. My daughter asked him to put, I think it was

20 000 of my money where it would be safe toI$80I

21 transfer it over from where it was.

22 Out of an annuity?

23 A. I have no idea. Just where the money was, to

24 move it because of the way the stock market was.

25 Q Excuse me, ma'am. This letter says: He did
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1 not want to place my annuities in a money market

2 account l I s that a n incorrect statement?

3 A. That I don't know. I  h av e  t o  say  I  don ' t

4 know right now. Al l I know, there was $80,000 that h e

5 was asked to move.

6 Q. Where was the S80,000?

7 A. In my funds.

8 Q. In what, in which account?

9 I don't know. It was just in my account .

10 was $80,000, and I  asked him to move it .

11 Q. You're saying this letter is in error when he

12 says he did not want to place my annuit ies in a money

13 market account?

14 A. Whatever it was that I had $80,000 in, asked

15 him to put it where it would be safe to do, period.

16 Q. Ma'am, you had a regular account and you had

17 a n IRA account.

18 A. I t was a n $80,000 account. I  asked him to

19 move

20 Q. Was i t a single account that had 80,000?

2 1 A. It was an $80,000 account that I asked him to

22 move I

23 Q A l l  r i g h t . You had two accounts, you had an

24 IRA account and you had what was referred to as a

25 regular account. The regular account in the end of
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1 1998 was transferred to a trust account; is that

2 I ma'am'9

3 A . All I know is that there was $80,000 in

4 jeopardy, and I asked him to move it and put it where

5 it was safe.

6 Q How was it in jeopardy? What was it in,

7 ma ' am?

8 A. At a loss, and it did go down, it went down.

9 I asked him to move it where it would be safe andI

10 that's all that I know about it.

11 Q What was the investment that was in jeopardy?

12 A. I don't know. I don't know. I just told

13 you, I don't know. But it was an $80,000 figure.

14 Q. It says here: I believe checking my account

15 would show a loss of approximately $80,000.

16 When was that, ma'am? When was that loss?

17 A. It was at the time that the Japanese thing,

18 the thing happened in the Asian crisis. You know that

19 time better than I do I don't remember.I

2 0 Q No, ma'am, don'tI know that time.

2 1 asking you.

22 A. I don't remember, I don't remember.

23 Q Do you remember what year it was in?

24 I don't remember.

25 This letter was written on August 25th, 1999.
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1 That was eight months of tar you took the accounts away

2 from Mr. Merrill; i s that correct? You took them away

3 in December of 1998.

4 You have the figure. I don't have it in my

5 head right now.

6 ALJ DION: He can't -- Ms. Duchene, you've

7 done that a couple times.

8 THE WITNESS: I don't really know.

9 ALJ DION: Okay . You're going to let me

10 finish, okay? That's the way it's going to work.

11 H e can't answer that. When you're on the

12 witness stand you really don't get to ask questions I

13 that's just how it works. You get t o answer

14 questions So if you don't know, that's fine. He may

15 then ask you a follow-up, is it possible it, is

16 probable, something like that. So listen to it andI

17 answer it to the best of your recollection

18 Sometimes these things get confusing because

19 we're not really listening and we're trying to

20 anticipate too much. So if you can't recall when you

21 took the accounts away from Mr. Merrill, that's fine.

22 That's what you've told us; is that right?

23 THE WITNESS: Right . I'm not sure o f the

24 date.

25 ALJ DION: Is it possible it was around
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1 Christmastime in 1998, is that a possible time, or is

2 that impossible based on your recollection.

3 THE WITNESS: It could be possible, because

4 that's when I wrote that letter to him, to stop doing

5 anything with my account, and then took it away from

6 him right at tar that. So probably, then, about '99 I

7 then .

8 ALJ DION: Well, '98, or did you do it in

9 I 98?

10 THE WITNESS: I think I took that letter t o

11 him in 98.I I t was on December.

12 ALJ DION: And you said shot fly afterwards

13 THE WITNESS: It was right at tar that that I

14 took everything away from him.

15 ALJ DION: Okay . So even though you can't

16 remember the exact date, we're kind of able to get a

17 picture doing it. S o i f I recall the other letterI

18 was around December 15th. The only reason that I

19 recall is I'm looking at the number Acc, in S-3, and

2 0 it's marked as ACC 03340 a t the bottom.

2 1 MR. LEWIS: Second document.

22 ALJ DION: It was that letter we talked about

23 in December, in 1998, that you said you handed to the

24 receptionist, I believe.

25 THE WITNESS: Yes.
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1 ALJ DION: You wrote that letter saying I

2 don't; want: P h i l i p  M e r r i l l to do my account anymore, or

3 I don't give him authorization, and you walked that

4 into Dean Witter yourself and you handed it to the

5 receptionist; right?

6 THE WITNESS: Yes.

7 ALJ DION: You said that this morning.

8 That;'s around December 15th, 1998. So shot fly at tee

9 that, you took control away from Mr. Merrill of the

10 rest of your accounts.

THE WITNESS: That's right.

12 ALJ DION: The end of December, holidays in

13 December, 1998, that's a real possible time that that

14 happened; right?

15 THE WITNESS: Definitely, yes.

16 Q. (BY MR. LEWIS) Looking at that same

17 document, you testified, when Mr. Bingham asked you a

18 question, that writing that letter was a direct result

19 o f the sale o f the G E stock that correct?

20 A. I don't think it was just that. I think it

2 1 was because he was still doing things to my account .

22 In other words I had told Mr. Merrill to turn aroundI

23 and send copies of anything that he did for me to my

24 daughter, and apparently, she was getting a lot of

25 copies, and that's when we just decided hey, this had
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1 t o stop. That:'s when I wrote that - - I went into the

2 office, I wrote that thing, threw it in the office.

3 And it was of tee that we decided, I decided with her

4 help to not do

5 Q. Did you testis y, when Mr. Bingham asked you

6 how i t got written, you said i t was a direct result o f

7 the sale o f the G E stock?

8 A. I t was a par t o f it, yes. That was the

9 beginning, yes. That was the very definite thing for

10 rue, yes-

11 Q I s this letter written a short time at tee the

12 sale o f the G E stock?

13 A. When was my GE stock sold? I t would have

14 been like the year before, because Cathie came to do

15 my income tax, which would have been the following

16 year. So it would have been that he had done that the

17 year before. So Cathie did my taxes, and t;hat:'s when

18 she found what he had been doing with my account .

19 Q In 1997?

20 A. So paid in '97, and paid the tax in '98.

2 1 Whatever .

22 Q That's what I'm trying to find out I

23 Ms. DuChene. Didn't a whole year go by from the sale

24 of the GE stock until you wrote that letter?

25 It looks like that.
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1 Q Weren't there a lot of trades in your account

2 during that year?

3 A. L i k e I s a i d , w h e n  C a t h i e  c a m e  t o  d o  t h e

4 in come  tax t h a t ' s  w h e n  i t  w a s  d i s c o v e r e d  t h a t  h e  h a dI

5 b een  d o in g  s o  man y , so much more.

6 And also, even of tee he corresponded with my

7 daughter, and he was told again by her not to do

8 anything, he did thousands of dollars worth of trades

9 again on that same day, which is documented.

l 0 Q You. g.ot: c:onf.ir.mat,ion of. each. and every one of

11 t h o s e  t r a d e s , d i d n ' t  y o u ?

12 A. I  h a d  i t i n  m y  f i l e , y e s .

13 So all you had to do during all of 1998 to

14 find out whether trades were being made was to look at

15 whether you bought or sold something?

16 A. I didn't know anything about it. I ju s t

17 filed the statements when they came in.

18 Q. 1vIa'am, Mr. Bingham asked you i f  y o u  w a n t e d  t o

19 take a risk in your account and you said no; is that

20 correct?

21 Right l

22 Q. When he asked you that question, what did the

23 word risk mean to you?

24 Well, it meant that I could lose something.

25 Lose everything or lose par t?
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1 A. Just lose, period.

2 Q. Well, I mean, if stock goes down one point I

3 is that a risk?

4 A. It is a risk, yes.

5 Q. So you didn't want any risk at all?

6 A. No.

7 Q Did you know the GE stock was bought before

8 it was purchased?

9 I don't remember now.

10 Q. You don't remember whether he talked with you

11 about it or not?

12 A. Phil never talked to me about it, no.

13 He never talked to you about any of the

14 trades before they happened?

15 No he did not.I

16 Not a single one?

17 No, he didn't. I had brochures come in the

18 mail then I knew he had done something.I

19 Any stock has the potential to go down as

20 well as go up; isn't that correct?

21 Yes.

22 Q So the purchase of any stock would be

23 contrary to what you wanted to do because it could go

24 down ?

2 5 A. I know that now.
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1 You didn't know, in 1997 and 1998, that

2 stocks could go down?

3 A. I did not understand the stock market.

4 Q. You didn't understand that stocks could go

5 down ?

6 A. I did not understand the stock market.

7 ALJ DION: Okay . Did you understand that

8 stocks can go down? That's his question. His

9 question was

10 WITNESS : I did not~ understand, no .

11 ALJ DION: Hold on a second. His question is

12 not did you understand the stock market. You have to

13 His question was: Did you understand that

14 stocks can go down, not the entire market, not

15 everything that happens there. Did you just

16 understand the general principle

17 THE WITNESS: No, no.

18 ALJ DION: Okay .

19 Q. (BY MR. LEWIS) You also said you did not

20 wish to gamble. What did the word gamble mean to you?

21 A. That's taking chances

22 Q. What kind of chances?

23 A. Just chances.

24 Q Chances of losing money?

25 A. You could put it that way, yes.
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1 Q What about chances of making money?

2 I still would not take chances.

3 Q What type of investment would have been

4 something that would have met your ideas of what you

5 were willing to do?

6 A . My CDS were safe, my tax-free were safe.

7 Q. Safe in what sense, ma'am?

8 Safe of not losing it, not having a problem

9 with it.

10 Not losing?

11 A. Not anyone touching it, not anyone doing

12 anything to it.

13 Not losing any of the capital?

14 A . Right, I would say that. I don't think you

15 lose the capital on the tax-free.

16 Q. Did you understand the purchasing power of

17 the dollar you invested in those things go down, that

18 that was a risk?

19 A. I did not understand the stock market.

20 I'm not talking about the stock market, I'm

2 l talking about the CDs.

22 A. The CDs would not go down, because you take

23 them out for six months at 5 percent and that:'s what

24

25 Q What about the bonds what about the tax-freeI
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1 bonds?

2 A . That, I just understood that that stayed the

3 same a s what you take i t out at .

4 Q You mean the pr inc ipa l at the end, when the

5 bond matures?

6 A. What are  you asking me?

7 MR. BINGHAM: Your Honor, I 'm going to object

8 because that really was not -- those weren't bonds, i t

9 was -- they consisted of bonds, but it was a mutual

10 fund, from my understanding

11 MR. LEWIS: Are you talking about the

12 tax-f ree bonds?

13 ALJ DION: The state investment, Mr. Bingham.

14 MR. BINGI-IAM: I'm sorry, what investment did

15 you refer to again?

16 MR. LEWIS: She had tax~free bonds.

17 MR. BINGHAM: Okay . I'm thinking of another

18 investment. I'll withdraw that objection.

19 ALJ DION: Okay . Mr. Lewis.

20 THE WITNESS: I  t h o u g h t  i t  w a s , tha t  who l e

2 1 thing was a tax-free at the bank. I t  w a s  o n e  t h i n g

22 only .

23 Q (BY MR. LEWIS) Ms. DuChene, d i d  y o u  t e l l

24 Mr. Merrill that you wanted income and growth?

25 using the word growth, not cap i t a l apprec iat ion, that
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1 that you wanted income and growth in your account?

2 A. I don't: believe that I made any direct

3 specifics. He just said that when he would take over,

4 that I would have more money coming. In other words I

5 like when he took my tax-free, that what he would put

6 it in, I would have more income. And that's all I

7 understand about it. I don't understand what h e did

8

9 Q Did you get more income?

10 A. I don't know now what happened. I don't:

remember.

12 Q You don't remember how much income you got

13 every month?

14 A. You're asking me about the 107. I don't know

15 right now.

16 Q. No, I'm asking you about the investments that

17 were made for you that produced income on a monthly

18 basis . You have no recollection of having investments

19 that produced a check every month?

20 A. I .-- the money went back in. I didn't get

2 1 checks .

22 Q It went into the money market fund?

23 A. It went back in. I didn't get the checks.

24 Q It went into the money market fund; is that

25 correct?
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1 A. Whatever he had put it in, that's what he put

2 back into.

3 Didn't you take money out of the money market

4 fund?

5 A. Sometimes I did. I needed it.

6 Q. You got a monthly statement . Didn't the

7 monthly statement show that every month you got a

8 check?

9 A. I don't remember.

10 ALJ DION: Hold on a second, Ms. DuChene I

we're continuing to do this thing, so I know you

12 wanted to answer the question.

13 THE WITNESS: I do. I want to be honest

14 about it.

15 ALJ DION: W e appreciate that. But you have

16 to let him finish the question, because he might be

17 saying something and you may think that you understand

18 the question, but it:'s actually something else, so I

19 need -- additionally, the coir t repot tar needs to do

20 it, and additionally, I don't want this to get: out of

2 1 hand . This still is -- this is a hearing room and

22 we're going to treat each other with respect; okay?

23 So wait until he finishes the question. And

24 I'm not ...- I know you get excited, so I'm not trying

2 5 to chastise you about that, but if he doesn't finish
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1 then it's going to make things more difficult, and

2 then it's going to be a problem for me, and most

3 imper tartly, I hate to point this out, most

4 i m p e r  t a r t l y  m e . I ' m  t r y i n g  t o  u n d e r s t a n d  t h i s , and

5 I ' m  t r y i n g  t o  l i s t e n  t o  y o u  g u y s , and i f I can ' t ;

6 understand it it 's going to be a lot harder for me to

7 rule on it.

8 Mr. Lewis, I interrupted the

9 question~and-answer session. Do you remember your

10 last question, sir?

11 Q (BY MR. LEWIS) My last question was: Did

12 you receive a monthly income from what Mr. Merrill

13 invested for you. W a s n ' t  t h e r e  e v e r y  m o n t h  m o n e y  t h a t

14 came into your account, income?

15 A . I answered that it was going back into the

16 fund .

17 But it was your money; right?

18 A. It was going back in.

19 I t  w a s  m o r e  t h a n  t h a t , more t h a n  y o u  h a d  t h e

2 0 previous month, wasn't it? You got a check each

2 1 month and it: went into the account?I

22 A. I  d i dn ' t  p e r s ona l l y  hav e  a  check . The money

23 j u s t  w e n t , what  was t h e r e  j u s t  w e n t  b a c k  i n t o  t h e

24 account »

25 Q And on your monthly statement didn't it tell
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1 you exactly how much that check was each month?

2 A. It would have.

3 Q. Didn't you get that income every month that

4 you had the account with Mr. Merrill?

5 There would have been an income, yes.

6 S o you got income . You wanted income and you

7 got income; right?

8 A. Yes.

9 Q Did you tell him you wanted your account to

10 grow, your invested capital to increase?

A. Would that be a logical thing to want to do?

12 Q. I'm asking you the question.

13 Yes. I want my money to grow.

14 Q. And in f act, didn't you get both income and

15 growth from Mr. Merrill's handling of your account I

16 the total picture of all of your account, at the end,

17 when you took the account away from him, you had more

18 money in income, you had money that came in in income,

19 and you had a bigger account, there was more dollars

20

2 1 A. Yes.

22 ALJ DION: Mr. Lewis, are we going to move to

23 a different par t? Because if we are, why don't we

24 take our break.

25 MR. LEWIS: A very good time for a break.
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1 ALJ DION: Why don't we reconvene here in 15

2 minutes, so give everybody a chance to stretch So

3 we'll b e back here a t 3:05.

4 (A recess ensued.)

5 ALJ DION: We're back on the record, and

6 Ms. Beatrice Duchene is still testis Ying.

7 And Mr. Lewis, it's your witness, sir.

8 MR. LEWIS: Thank you .

9 Q. (BY MR. LEWIS) Ms. DuChene, during 1997 and

10 | 98, did you have a son who was living in Detroit?

11 A. Yes.

12 Q Did you ever visit him

13 A. Yes.

14 during that period of time?

15 A. I'm not sure i f I visited him then.

16 Q Before you let t on a trip to Detroit, didn't

17 you give Mr. Merrill your son's telephone number in

18 Detroit?

19 If I was going to Detroit, I would have given

2 0 him my number so he could reach me, so if there was

21 anything happening, he could contact me.

22 When you went to your daughter in California I

23 didn't you give him your phone number there?

24 Yes I did.I

25 Q Did not he actually call you in Detroit?
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1 No.

2 Q. Did you call him on

3 A. No.

4 Q You don't remember doing that?

5 A. no.

6 Q. Didn't he call you when you were at your

7 daughter's house?

8 A. No.

9 Q You didn't call him on the 800 WATS line?

10 A. In California, no. He called my daughter

11 when I wasn't there.

12 Q You mean you were visiting, but you were out

13 of the house when you say he called but you weren't

14 there?

15 A. Okay, he called my daughter while I was here

16 in Phoenix.

17 Q Thank you .

18 Do you remember a meeting in July of 1998 in

19 Mr. Merrill's office with your daughter and your

20 daughter's husband?

21 A. Visiting ...- I introduced them to him, yes.

22 Q. Did you go to his office?

23 Yes.

24 Q Did the three of you sit down together and

25 talk?
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1 A . Yes.

2 Q. And didn't you talk about what was going on

3 in your accounts in July of 1998?

4 A. I don't: recollect talking about my accounts I

5 specifically discussing my accounts, no.

6 Q What do you recollect discussing with your

7 stockbroker in your stockbroker's office with your

8 daughter and her husband present?

9 A. I introduced them to the man who was handling

10 my account.

Q Were you happy with that background?

12 A. At that time it was beginning, yes.

13 Q. At that time what?

14 At that time I had just star Ted with Phil

15

16 Q Wasn't this July of 1998?

17 A. You have the figures.

18 This meeting when you and your daughter and

19 your daughter's husband went to Mr. Merrill's office I

20 wasn't it in July of 1998?

21 A. If you have that figure down, then it's

22 probably accurate

23 And during that conversation, didn't you have

24 discussions with Mr. Merrill about what was going on

25 with your account?
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1 A. I don't believe that I would have revealed

2 all of my assets to my daughter and son-in-law. I

3 would have made reference t o the f act that I had a n

4 account there because I was introducing him.

5 Q I didn't ask you youif revealed all of your

6 assets to them. I'm asking whether you discussed what

7 was going on with your account. Did your daughter ask

8 Mr. Merrill questions? Did you ask Mr. Merrill

9 questions?

10 A. I don't remember that .

Q Are you saying it didn't happen?

12 A. I said I don't remember that.

13 That's a little ambiguous. Let me explain

14 why . When you say I don't remember that, you could

15 mean it may have happened but I don't remember it, or

16 you can be meaning I know it didn't happen. Which of

17 those two do you mean when you say I don't remember

18 that? Could it have happened, you just don't

19 remember?

20 A. I brought my daughter and son-in-law over to

2 1 introduce them to Mr. Merrill so that my daughter

22 would know what Mr. Merrill looked like and who was

23 handling my funds

24 Q And there wasn't any discussion about what

2 5 was happening?

ARI ZONA REPORTING SERVICE I
Real time Specialists

Q.

INC | (602) 274-9944
Phoenix, AZ



s-03450A-02-0000 VOL. I 8-26-2002

154

1 That par t I have to say I do not remember.

2 It may have happened?

3 A. I t may have .

4 Q Would you look at S-3, please.

5 A. Yes.

6 Q. I want you t o look a t the document that has a

7 number at the bottom, ACC 239. You see a t the bottom

8 there, it says: In July we had another conversation

9 about her investments. Isn't that the discussion that

10 took place in Mr. Merrill's office in July of 1998?

11 MR. BINGI-IAM: Your Honor, I don't believe

12 it's been established in that it's Ms. DuChene

13 MR. LEWIS: I think it's her daughter who

14 wrote it.

15 MR. E.INGHAM= who wrote this.

16 THE WITNESS: Yes.

17 (BY MR. LEWIS) Your daughter is saying: I

18 had a discussion with him in July of 1998 about her

19 investments. Wasn't that in Mr. Merrill's office when

20 you were present?

2 1 That was on the telephone. Cathie spoke with

22 him on the telephone.

23 Q. About your investments?

24 Yes.

25 Q Do you remember approximately when in July?
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1 Would i t have been early, middle, late?

2 No.

3 Q How do you know it was on the telephone?

4 A. Because my daughter told me that she spoke

5 with him on the telephone.

6 Q. Was that before or at tee the meeting in his

7 office?

8 More than likely I would say at tar.

9 Q Were you losing money in the stock market in

10 July of 1998?

11 A. I  don ' t  recol lect  that  a t  th is  t ime.

12 She says when she was losing money in the

13 s t o c k  m a r k e t , r i g h t at  tar , I t a l k e d  w i t h  h i m  i n  J u l y
I

14 when she was losing money of funds she had made.

15 She stated that I was because she has the

16 documentation.

17 Q. You were losing money in the stock market in

18 July of 1998?

19 A. I f Cathie states that in here then she hasI

20 f acts to back it up

2 1 Q Cathie knew what your investments were, she

22 knew what stocks you had bought and sold?

23 No. Merri l l  was directed to give her copies

24 of everything.

25 Q So she had copies of the confirmations?
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1 A. The confirmation came to me. Anything that

2 was buying and selling was -.- he was to talk to Cathie
9

3 before he did anything.

4 Did you share the confirmations with your

5 daughter?

6 A. No. I filed them. I didn't share any of

7 that .

8 Q Why not? She was talking to Mr. Merrill

9 about your investments. Why wouldn't you share the

10 copies of the confirmations with her?

11 A. I filed the copies when I got them.

12 Q. But your daughter was concerned about your

13 investment wasn't she?I

14 A. You asked me what I did. I filed those

15 copies when I got them.

16 I'm trying to find out if your daughter was

17 so interested, and you wanted her to be interested,

18 why didn't you show her copies of the documents that

19 showed what you were buying and selling?

20 MR. BINGHAIVI: Objection, Your Honor; asked

2 1 and answered at least twice.

22 ALJ DION: Actually, no.

23 Ms. DuChene, I'm going to overrule his

24 objection. I want you to listen to the questions I

25 because what Mr. Lewis is asking, you're not answering
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1 sometimes, s o I really want you to pay attention. I

2 know that there's some things that you want to say,

3 but I want to hear the answers to the question. His

4 question was when you got these copies of the

5 confirmations -- and I'm paraphrasing, Mr. Lewis

6 but when you got copies of the confirmations, did you

7 share them with your daughter. You said: I filed

8 them . That's not answering the question.

9 THE WITNESS: Okay .

10 ALJ DION: Answering the question is no, I

11 didn't give them to my daughter, or yes, I gave them

12 to my daughter. So I really want you to hear what

13 he's asking you. He's not asking what you did with

14 them regarding filing, he's asking the information

15 that was shared with your daughter. And h e went o n t o

16 say if your daughter is so concerned about your

17 accounts and so for Rh.

18 So we're really talking about Cathie. W e

19 call her Cathie instead of Catherine?

2 0 THE WITNESS: Yes.

2 1 ALJ DION: Cathie. I think where we want to

22 begin with this is did you share those with her. Did

23 you make copies for her? Did you send them to her and

24 she sent them back any way, shape, or form? Did you

25 give that information to your daughter?
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1 THE WITNESS: That information was mailed to

2 Cathie from Phil Merrill's office so Cathie would know

3 what was being done in my account .

4 ALJ DION: But did you send her anything, you

5 yourself, did you ever send her anything?

6 THE WITNESS No but I assume sheI

7 ALJ DION: You never sent her anything, but

8 you assume that she received that same ser t of

9 information because of what you had asked for her to

10 be copied on your account; is that right?

11 THE WITNESS Yes.

12 ALJ DION: That's the answer to his question.

13 Not that you filed it. So we're going to try to pay

14 attention to what he's saying, and not try to presume

15 what he's asking. So really try to listen.

16 Mr. Lewis.

17 Q (BY MR. LEWIS) When did Cathie start getting

18 that information?

19 It was of tee she did my taxes, at tar she

20 discovered, when she discovered the convoluted of all

2 1 the -- in other words, all of the papers that I had on

22 the buys and all that, when she went through that to

23 do my taxes, then we realized, she realized something

24 wasn't right. And it was right at tar that that I

25 asked that everything be given to her.
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1 Q. Was that when you were doing your 1997 taxes

2 or your 1998 taxes?

3 It probably would have been the '98.

4 Q. But you wouldn't; have been doing that u n t i l

5 sometime in 1999, and you had already taken the

6 account away from Phil?

7 A. When did you say the date was that she was i n

8 Mr. M e r r i l l ' s o f f i c e ?

9 Q. In July of 1998.

10 A. Then i t would have been at tee that.

11 Q That she star Ted getting the information?

12 A. I t would have been as soon as I discovered

13 about the GE stock, and then that would have been that

14 I was on the a ler  t w i th  h im . And when she came to do

15 my taxes, and then we saw a l l those forms that we

16 turned around.

17 Q. Ma'am, I 'm sorry, I 'm trying to f ind out what

18 you're talk ing about.

19 I'm trying to understand you, too.

2 0 Let me see. I 'm try ing to f ind out  the date

21 you're talking about. The GE stock, when was it sold?

22 A. You have the date.

23 Q I t was in December of 1997?

24 A. Okay .

25 Q You went to the AARP in February of 1998.
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1 Okay .

2 Q And in February of 1998, you say you found

3 out about the G E stock sale in December of 1997?

4 A. Right |

5 Q Okay . And you're saying that triggered your

6 daughter being concerned?

7 Right, that triggered us being concerned

8 about what he was doing, yes.

9 Q. So when your daughter did your tax return,

10 was i t the tax return that you had to f i l e in April of

11 1998 ?

12 A. She did the taxes - - she f i led the taxes i n

13 | 98, so it would have had to have been '97 that she

14 did

15 Did you file the 1997 tax return by April

16 15th of that year, or did you ask for an extension?

17 A. No I d i dn ' t ask fo r an extension.I

18 Q So your daughter did your tax return sometime

19 before  Apr i l  15th  o f  1997?

20 ALJ DION: I  th ink you mean '98,  Mr.  Lewis.

2 1 MR. LEWIS: You're right, I misspoke.

22 THE WITNESS: She did my taxes in  '98.

23 (BY MR. LEWIS) For '97?

24 For '97 i n '98. I  t h in k  t h a t ' s  t h e  way  i t

25 was.

ARIZONA REPORTING SERVICE,
Real time Specialists

A.

A.

Q.

A .

Q.

INC I (602) 274-9944
Phoenix, AZ



Hll\l lllllll l

S-03450A-02-0000 VOL. I 8-26-2002

161

1 Q. I've written on a blackboard here, for the

2 record, GE stock sale December, 1997. That's correct

3 right?

4 That's what you have, yes.

5 Q. To the AARP, that's the American Association

6 of Retired Persons; right?

7 Yes.

8 Q They helped you with some information about

9 your tax return?

10 A. They did them.

11 Q. In February of 1998?

12 A. Yes. She was doing my taxes for '97, Cathie

13 did them for 98.I

14 Q. Then your daughter didn't do your tax return

15 until April of 1999?

16 A. When she said she did the taxes, she said i n

17 '98.

18 Q. When did she prepare your 1998 taxes?

19 Approximately when? Before the end of the year,

2 0 before you had

2 1 She did them just before they were due I

22 before April 15th.

23 Q So I'm going to change this now. I'm going

24 to say daughter does tax return before April 15thI

25 1999 but that's the 1998 tax returnI
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1 Sounds right.

2 is that correct?

3 The way it looks there, yes.

4 ALJ DION: Just to clarify y, I'm going to jump

5 in here . AARP did your taxes one year; right?

6 THE WITNESS: Yes.

7 ALJ DION: A n d  t h e y  f i l e d  t h e m  f o r  y o u ;

8

9 THE WITNESS: Yes.

10 ALJ  DION: A n d  y o u ' r e  t e l l i n g  u s  t h a t t h e

11 next year your daughter did the tax return?

12 THE WITNESS: Yes.

13 ALJ  DION: S o  t h a t  w e ' r e  c l e a r 1 9 9 7 ' s  t a x e sI I

14 which were filed in 1998, were done by the AARP?

15 THE WITNESS: Maybe Cathie did them the

16 following year.

17 ALL DION: Wait a minute. You've got to

18 listen, you can't  ta lk, you've got to l isten.

19 Is that right?

20 THE WITNESS: Yeah .

21 ALJ DION: Then the following year, your

22 daughter, not the AARP, but your daughter did 1998's

23 taxes that were due in April o f '99; i s that right?

24 THE WITNESS: It doesn't seem like she had

|25 anything to do with 99, but i f that's what i t was I
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1 she did it in '98.

2 ALJ DION: But i n any event, one year AARP

3 did your taxes and your daughter did not help file in

4 that year?

5 THE WITNESS: Right n

6 ALJ DION: Okay .

7 Q. (BY MR. LEWIS) You were talking about what

8 got your daughter involved, and you said what got her

9 involved was your claimed improper sale of the GE

10 stock.

A. No. What got my daughter really involved was

12 when she went to  do  the  taxes and I had  a l l theI

13 paperwork there, the buys and the s e l l s , that 's  when

14 she  took  i t back, so that  has to  be , le t : ' s see, I  had

15 two people prepare taxes, so that had to have been

16 three years ago,  because I  had two other  people do my

17 taxes I

18 Q. What have just described i s at tee you hadyou

19 already taken the account away from Mr. Merrill.

2 0 she was preparing your taxes in March and April of

21 1999, you had already taken the account away from

22 Mr. Merrill.

23 Okay . Whether we took i t away then or not I

24 but the idea was that we discovered what he had done I

2 5 a l l the  buys  and se l ls  that  he  had done , when she
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1 prepared the taxes and could not - - and she's a tax

2 person, she could not even do them, she had t o take

3 them back t o a n accountant.

4 Q The problem is in this letter she's talking

5 with Mr. Merrill about your investments in July of

6 1998, when she was losing money in the stock market .

7 And she says that in this letter.

8 A. When she testifies you may ask her, because

9 she understands it better than I do.

10 Q I'm asking you. What triggered your daughter

11 to become concerned about Mr. Merrill?

12 A. On the buys and sells that he was doing, and

13 the f act that he wouldn't communicate with her on what

14 he was doing with my account.

15 Q Did you tell her, when you found out about

16 the GE stock sale in February of 1998, that he had

17 done that?

18 A. Of course I told her.

19 Q. And when did you tell her that?

20 A. I probably told her at the time he did it I

2 1 when I discovered it.

22 Q So at least by February of 1998, you were

23 aware that Mr. Merrill, according to you, had engaged

24 in unauthorized transactions in your account; is that

25
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1 A. Say that to me again, please.

2 Q According to you, by February of 1998, you

3 knew that Mr. Merrill had engaged in unauthorized

4 transactions in your account; is that correct?

5 A. I'm not sure. All I know i s that when she

6 was preparing those taxes, she had all the paperwork,

7 that there was something wrong. That's all that I

8 know .

9 Let's go back to what you just testified to a

10 minute ago. You knew in February of 1998, according

11 to you, he had sold the GE stock without

12 authorization, and you told your daughter about that

13 when it happened?

14 A. I wouldn't say I told her that minute. I

15 would have told her about it.

16 Shot fly at tar you found out about it?

17 I would have mentioned it, yes. I t was a

18 point of interest.

19 Q. Shot fly at tar you found out about it?

20 I'm not exactly sure the exact date that I

2 1 told her.

22 Q Did I ask you the exact date?

23 A. You said shot fly of tar. Shortly at tar is the

24 day of tar, the day of tar.

2 5 Q A week, two weeks of when you found out about
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1 i t ?

2 A. I'm not sure o f that.

3 Q What, you knew in February of 1998 that he

4 engaged in unauthorized transactions?

5 A. Yes, did.I

6 Q Did you tell your daughter that?

7 A . A t exactly that time, no, I don't think I

8 did.

9 Q. When was the first time you mentioned to your

10 daughter that you had discovered that Mr. Merrill had

11 engaged in unauthorized transactions in the account?

12 I'm not sure of the exact date.

13 Q. I am not asking you the exact date.

14 A. Shot fly at tee. It had to have been of tee.

15 Q Was it sometime in February of 1998?

16 A. I'm not sure.

17 Q. Was it in March of 1998?

18 A. I'm not sure.

19 Q Was it as late as July?

20 A. I'm not sure exactly when I told her.

21 Q Did it concern you that he had engaged in an

22 unauthorized transaction in your account?

23 A. Yes.

24 Q Doesn't i t state i n one o f these letters that

25 you were furious?
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1 Yes.

2 Q. You were furious about something Mr. Merrill

3 did, your daughter was interested in it, and you

4 didn't tell her about it?

5 A. I did tell her. You're asking me the

6 specific time and I'm not able to tell you the

7 specific time

8 Q. Let's put it this way: You went t o the AARP

9 accountant, she pointed this out to you, and you were

10 furious the GE stock had been sold without him talking

11 to you; right?

12 A. Yes.

13 Q Now isn't that something that you would haveI

14 told your daughter about at the earliest possible

15 moment?

16 A. I took care of it. I went into his office.

17 Q That's not my question.

18 A. The question is, is that I would not:

19 necessarily have told her immediately, because I took

20 care of it by going into his office and asking him to

2 1 cease and desist.

22 Q But your daughter was concerned about what

23 was going on in your account, wasn't she?

24 Yes.

25 Q Wasn't the existence o f unauthorized
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1 transactions something you would have told her about

2 the next time you talked to her about anything of tee

3 finding out about it?

4 A. I would have mentioned it.

5 Q. Did you talk to your daughter f fairly

6 regularly? A couple o f times a week a t least?

7 No.

8 How of ten did you talk to her in February and

9 March of 1998?

10 A. Maybe a couple times a month.

11 Q. S o a t least by the end of March, you had

12 talked to her two or three times at tee finding out

13 that there had been unauthorized transactions in your

14 account?

15 Yes.

16 And wouldn't: you have mentioned that to her

17 in at least one of those conversations?

18 A. Yes.

19 What did your daughter say when you told her

20 there had been unauthorized transactions?

2 1 A. I don't remember her words.

22 Q. Why didn't you complain to Morgan Stanley at

23 that time about unauthorized transactions?

24 Are you referring to about the GE or are you

25 referring to the multiple trades?
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1 Q The GE stock was unauthorized. You were

2 furious about it. Why didn't you complain?

3 That was one item, then.

4 Q Why didn't you complain about it?

5 I went to the person who did it.

6 why didn't you complain to his boss?

7 A.

8 Q. Did your daughter suggest to you that you

9 could complain to his boss?

10 A. No.

Q It d:Ldn't take you much time to  f igure  that

12 out later on. You sent letters to the Securities and

13 Exchange Commission, the National Association of

14 Security Dealers and to Dean Witter, didn't you?

15 A. Was that not because of the multiple actions

16 that he was doing and not answering the

17 correspondence?

18 Q I don't know, ma'am. You're claiming now

19 that there were unauthorized trades and you knew

20 you knew they star Ted in December, and you knew that

21 by '97 -- you knew that by February '98. When did you

22 first complain about it?

23 A. I didn't; complain to anyone about the GE, the

24 one transaction. I o n l y  c o m p l a i n e d  t o  M r . M e r r i l l .

25 T h e  o n l y  t i m e  t h a t : I c o m p l a i n e d  a b o u t t h e  o t h e r s  w a s
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1 of tar I discovered that the accountant discovered that

2 there was a problem and what he had done with all the

3 many sales, what they call, not rushing, but there's a

4 word for it of what he had done, which was illegal .

5 And that was the time that we star Ted to do something

6 about it. Not because of the single GE stock.

7 Which account are you talking about?

8 A. I'm not sure right now because I don't have

9 it anymore.

10 Are you talking about the accountant that the

11 AARP you just said it was the accountant told you

12 Are you talking about the accountant that the

13 AARP

14 A. I'm talking about the accountant in

15 California, who did the work on the account of my

16 taxes |

17 Q. Discovered what?

18 A. That he was buying and selling when he

19 shouldn't have been doing. It was too many multiple

20 sales | It was not legal what he was doing.

2 l Q What did he have to find that out? What

22 documents did he have; monthly statements and the

23 confirmations?

24 A. I think maybe one of these would show it.

25 Q Did he have the monthly statements and the
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1 confirmations?

2 A. Yes. She took all of those to California.

3 Your daughter did?

4 A. Yes.

5 Q. When did she take them to California?

6 A. The time that she came to do my taxes and she

7 couldn't do them because it was too -- the word she

8 used, convoluted, so she took them to an accountant

9 back there.

10 Q Did you understand it was convoluted?

11 She explained it t:o me.

12 What did she explain to you?

13 A. In other words, it was so complicated that

14 she wasn't able to do it, and it was kind of mixed up

15 Q. What was complicated?

16 A. All the buys and sells.

17 Q- You have to match up the sells with the buys 1
r

18 is that correct? Is that complicated when you have

19 the confirms?

2 0 A. I'm not an accountant, sir.

21 Q. What did your daughter tell you was

22 convoluted about matching the buys with the sells?

23 The accountant made that statement. I t was

24 convoluted in that she was unable to put it all

25 together .
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1 Did she

2 ALJ DION: Hold on a second, she's going to

3 finish her answer.

4 G o ahead.

5 THE WITNESS: It took a professional to be

6 able to do that. Cathie does the bookkeeping and the

7 taxes for the company that she represents, but this

8 time, it was so complicated that she had to give it to

9 someone who was more skilled at doing it.

10 Q. (BY MR. LEWIS) Did you talk to that person?

A . The accountant?

12 Q. Yes.

13 No.

14 At tar the meeting in July of 1998, did your

15 daughter get the information that she wanted about the

16 monthly statements and confirmations?

17 A. I'm not understanding your question, sir.

18 Q. You had a meeting in July of 1998 in

19 Mr. Merrill's office. At tar that meeting, did your

20 daughter get the information she wanted?

21 MR. BINGHAIVI: I'm going to object. I don't

22 believe that states the prior evidence correctly. I

23 don't think it was a meeting in the office.

24 MR. LEWIS: I'm asking the question. There

25 is no prior evidence
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1 ALJ DION: I also think it calls for some

2 speculation as to what her daughter received

3 Do you know if your daughter received any

4 information from Mr. Merrill about your accounts of tar

5 July of 1998?

6 THE WITNESS: She received some, yes.

7 ALJ DION: Do you know what that information

8 was?

9 THE WITNESS: She'll be testis Ying. She

10 received some information on correspondence with him

11 about what he was doing, what he wasn't doing.

12 ALJ DION: When you say "him", you mean

13 Mr. Merrill?

14 THE WITNESS: Yes.

15 ALJ DION: All right.

16 Mr. Lewis.

17 Q. (BY MR. LEWIS) Didn't she say that she took

18 to California the monthly statements and the confirms

19 to give to the accountant?

20 A. She took

21 Didn't you testis y that that

22 A. She took

23 Q Didn't you testis y to that just a minute ago?

24 She took some paperwork back with her to

25 California.
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1 Q Didn't she say it was the monthly statements

2 and the confirms she took to California?

3 The monthly statements

4 Q And the confirms, wasn't it your testimony

5 just a few minutes ago

6 A. She took some, but I know that she took all

7 of those white sheets. That I know, she took all of

8 those.

9 Q Those are the confirmations.

10 A . Yeah, I think there's green sheets and she

11 took some of those.

12 Q. Did the white sheets she took come from you?

13 They were in my files, yes.

14 Q. She gave them back to you at some paint?

15 A. Yes.

16 Q. When did you first give her any of the

17 confirmations?

18 A. I'm not sure of the exact date. I know i t

19 was at tar her introduction to Mr. Merrill and at tar

2 0 the correspondence. The personal correspondence she

2 1 had with Mr. Merrill was led to more complications.

22 Q Was there a time when your daughter was in

23 your house before the meeting in July, when you showed

24 her the monthly statements and the confirms?

25 A. I don't believe I showed her any of my
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1 personal things prior to that.

2 Q She wasn't interested a t that time?

3 I didn't see any necessity to do so. I had

4 someone to prepare my taxes.

5 Q. You knew that those documents were needed t o

6 prepare your taxes; correct?

7 A . I really didn't know that in the beginning,

8 but I learned that, that those papers were important

9 to be able to figure out what the losses were, and the

10 gains were, the commissions and all that. And then

11 that of tar

12 Q. Didn't you, when you went to

13 ALJ DION: Hold on a second, she's going to

14

15 The gains, the losses, the commissions.

16 Anything else?

17 THE WITNESS: What was on there all goes on

18 the paper.

19 ALJ DION: Okay .

2 0 Q (BY MR. LEWIS) When you went to the AARP

2 1 accountant, didn't you have the monthly statements and

22 the confirms to show to that person?

23 A. I took everything I was supposed to take for

24

25 Q My question is Didn't you take to the
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1 accountant the monthly statements and the

2 confirmations?

3 A. All I know i s what I took, what I had i n

4 statements that would have come from Dean Witter.

5 Q. And that would have included monthly

6 statements and the confirmations; right? The white

7 sheets, as you explained?

8 A. Yeah . I don't know if I took those to her or

9 not . I don't think you had to take those. I don't

10 think you had t o take that t o the AARP. I think you

11 just take the form that they give you for income tax.

12 I think that's all that you take.

13 Q Is that all you took at the end of the year?

14 A. That would be what I took, yes.

15 That shows the date of the purchases and the

16 date of the sales doesn't it?I

17 Tl'1at ' s what -- I didn't have to pay the

18 accountant.

19 Q You gave them information that showed the

20 dates of the purchases and the dates of the sales; is

21 that correct?

22 A. Yes, what would have been given to me .

23 And the amounts the name of the securitiesI I

24 the number of dollars involved, that was on those

25 statements?
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1 A. That would have had t o have been.

2 Q When did you first complain to anyone other

3 than Mr. Merrill that he was engaging in unauthorized

4 transactions in your account?

5 A. I did it at tar the taxes were done by the

6 accountant in California.

7 Q So that would be sometime in April of 1999

8 i s that correct?

9 A. Sounds right.

10 Q. And weren't: there trades that occurred more

11 than a year before that that you were complaining

12 about his being unauthorized?

13 A. I would have given that accountant all of the

14 paperwork that was for -- the one year that would have

15 been taxable, and as f Ar as the previous ones, that

16 would have been given to the tax preparer from the

17 year before.

18 Q. That's not my question, ma'am. When you

19 first complained in April of 1999 that there had been

20 unauthorized trades in your account, weren't some of

21 t h o s e  t r a d e s t r a d e s  t h a t t o o k  p l a c e  b e f o r e  A p r i l l e t

22 o f 1998?

23 A. If they were -- probably there were some in

24 there .

25 Q And you would have known about those trades
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if you would have taken the time to look at the

2 monthly -- the confirmations that correct?

3 A. If you say so.

4 MR. BINGHAM: Objection; Your Honor.

5 ALJ DION: What's your objection? I'm sorry.

6 MR. BINGHAM: Can I hear the question again?

7 Q. (BY MR. LEWIS) You would have known if those

8 trades were unauthorized if you had taken the trouble

9 to look at the confirmations.

10 MR. BINGHAM= That's assuming she understood

the statements, where she's already told us she did

12 not understand.

13 MR. LEWIS: Sir, I think that is a question

14 of f act as to whether she could read those statements

15 OI' not I And I don't agree with Mr. Bingham that it's

16 established that she couldn't read the English

17 language on those statements.

18 ALJ DION: Well, I think that your question

19 is also based upon the supposition that if you had

20 done so, it seems to me if you had done so wouldn't

21 you have been given a warning or opportunity or

22 whatever word you want to throw in there to recognize

23 what was happening?

24 MR. LEWIS: Ratification. That's an issue.

25 ALJ DION: Ms. Duchene, I'm going to ask that
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1 question. I understand what you've testified before I

2 that you don't believe that you've understood or you

3 understood everything that's gone on.

4 However, the question he's asking, I think I

5 is a relevant question, and it's that instead of just

6 simply filing these things, you would have looked and

7 examined them, you might not have understood them.

8 However, in examining them, you might have been able

9 to glean enough information that you could have

10 recognized some of these things happening sooner I

11 instead of if they be allegations. I should say,

12 instead of waiting till the summer of 1998. D o you

13 understand my question? S o does that seem to make

14 sense to you that if

15 THE WITNESS: If -- yes.

16 ALJ DION: if you had reviewed these

17 things and you would have gleaned enough information

18 from them, you would have been aler Ted to this

19 situation that you're alleging earlier?

20 THE WITNESS: If I understood all of it.

2 1 ALJ DION: Up to two years earlier, in f act I

22 because the sale of the GE stock happened in 1997 I

23 right?

24 THE WITNESS: Right n

2 5 ALJ DION: Go ahead Mr. Lewis.I
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1 MR. LEWIS: I have a witness copy of our

2 exhibit book.

3 ALJ DION: Okay .

4 MR. LEWIS: Can I give it to the witness?

5 ALJ DION: Please.

6 Q. (BY MR. LEWIS) Ms. DuChene, let me explain

7 what this is. You've been looking at exhibits that

8 were offered by the Securities Division in connection

9 with this matter. In addition to exhibits offered by

10 the Securities Division, the respondent, Mr. MerrillI

11 through me, has also offered exhibits, and that book

12 contains those exhibits.

13 Would you turn to Tab 2, please. Our

14 identifying numbers are a little bit different .

15 They're a little bit bigger and they don't have any

16 You see at the bottom of the first page the

17 number 1024 i n the lower let t-hand corner?

18 A. Yes.

19 Q Would you look at Exhibit 1024 and tell me if

2 0 your signature appears o n that document?

21 A. Yes.

22 Q. Did you sign it on October 31st, 1996?

23 That's what it says here.

24 Q N o , ma'am.

25 A. Yes.
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1 Q My question to you is: Did you sign it on

2 October 31st 1996?I

3 A. Yes. I said yes.

4 Thank you .

5 Did you look at the document before you

6 signed it?

7 A. I don't recognize it. That doesn't mean I

8 didn't sign it I don't recognize it.

9 Q You already told us that you signed it, that

10 that's your signature?

1 1 A. Right .

12 I'm asking: Did you look at the document

13 before you signed it?

14 A. I don't recognize it.

15 Q. This says that you had a contract that was

16 issued on August 16th, 1990. You see that where i tI

17 says contract car tificate issued date?

18 A. Yes.

19 Q Wasn't this an annuity that you had when

TO Mr. Merrill star Ted to take over the handling of your

21 account?

22 I believe so.

23 Q Didn't you have a situation where you had

24 lost the contract?

25 A. I lost the contract?
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1 That's what this says, lost contract

2 car tificate statement That's what this document says

3 that you signed

4 Okay .

5 Q Did you lose the document, you couldn't: find

6 i t ?

7 A. Yes, I must have i f that's what this is,I

8 yes.

9 Q. Did Mr. Merrill talk to you about it?

10 I don't remember it.

Q Does that mean he didn't talk to you about

12 it?

13 A. I said I don't remember it.

14 Q. Again, we're at this ambiguous place. Are

15 you saying that he didn't talk to you about it, o r h e

16 may have, but you don't remember?

17 A. You could say he may have, but I do not

18 remember.

19 Q There was no surrender charge when you

2 0 transferred this annuity, was there?

2 1 A. I don't remember.

22 Q Would you look at Page 1025.

23 I'm looking.

24 Q Do you see your signature on that page?

25 Yes I do.I
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1 Q Did you sign that in October of 1996?

2 A . Yes.

3 You see where it says signature guaranteed,

4 Evelyn Conk?

5 A. Yes.

6 Q. Do you know who Evelyn Conk is?

7 A . No.

8 Q. She was the secretary, I don't know what

9 they're called, probably an operations officer in

10 Mr . 1 v I e r r i l l  '  s  o f f i c e  o f  M o r g a n  S t a n l e y  D e a n  W i t t e r .

11 You went  before her  and signed th is; i s  t ha t  cor r ec t ?

12 A . I don't remember.

13 Q Turn to 1026 l e t ' s  g o  b a c k  t o  1 0 2 5 .

14 Did Mr. Merrill talk to you about that

15 document before you signed it?

16 A. I don't remember that .

17 Q He may have, but you don't remember; is that

18 correct?

19 Yes.

20 Q. Would you turn to Page 1026. Does your

2 1 signature appear o n that document?

22 A . Yes.

23 Q. Did you sign it on November 7th, 1996?

24 A. Yes.

25 Q Was your signature again guaranteed by Evelyn
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1 Conk i n the Dean Witter office?

2 A. Yes.

3 Q Did you look at that document before you

4 signed it?

5 A. I don't remember.

6 Q. Did Mr. Merrill discuss it with you?

7 A. I don't remember.

8 He may have, but you don't remember?

9 A. Right l

10 I s that correct?

A. Yes.

12 Q Would you turn to Page 1027. Did you receive

13 this letter?

14 (Brief pause.)

15 THE WITNESS: What does it actually mean?

16 Q. (BY MR. LEWIS) Excuse me?

17 A. What does this actually mean?

18 Q. I'm just asking if you received the letter.

19 We'll get into what it means of tar that .

2 0 A. I don't remember.

21 You may have received it, but you again don't

22 remember • Is that your correct address at the top?

23 Yes, yes, it is.

24 Q You don't remember receiving this letter one

25 way or the other
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1 A. No.

2 Q. i s that correct, ma'am?

3 A. Yes.

4 You sent this t o m y son, too.

5 Q. Excuse me?

6 A . You sent a copy of this to my son.

7 Q. Where does it say that?

8 A. At: the top of the page

9 Sent to. Oh J.P. DuChene, is that your son?

10 Yes.

11 Q. Is he the one that lives in Detroit?

12 Yes.

13 Q Somebody wrote on here that a copy was sent .

14 Do you know who wrote that on there?

15 A. No.

16 I think maybe it was Mr. Merrill.

17 A. I don't write DuChene the way that is.

18 Q. I'm not asking if you wrote it.

19 A. No . You asked if I signed it.

20 Q. I didn't ask if you signed this document I

21 ma'am. It's addressed to you.

22 A. I'm saying you asked about this J.P. DuChene .

23 I don't believe I wrote that.

24 Q Thank you.

25 Would you turn to Page 1031. Does your
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1 signature appear on that page, ma'am?

2 A. Yes.

3 Q. Is there anything :Lm that letter you don't

4

5 A . Okay, I understand it.

6 Q. Pardon me?

7 A. Yes I understand.I

8 Did you go into Mr. Merrill's office and sign

9 that before Evelyn Conk?

10 A . Looks like I did.

Q. Was that on December 4th, 1995?

12 Where's the date on here?

13 Q. At the top.

14 A. Oh, I see it.

15 Q. When you went into the office to sign these

16 things, did you have any discussions with Mr. Merrill?

17 Did he greet you, say hello?

18 Yes.

19 Q. Did he talk to you about your account when

20 you were there?

2 l A. Yes.

22 Did he talk to you about these documents?

23 A. I don't remember all of this, okay?

24 Q Are you saying he didrl't? If he testifies

25 that when you came into the office, he took you into
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1 the office to sign these documents, he met you and

2 talked with you about your accounts, you say I've's

3 not ..- tl'1at ' s not the truth?

4 A. No, I did not say that .

5 Q. Would you turn to Page 1032.

6 A. Turn what?

7 Q. Turn the page to 1032. Does your signature

8 appear o n here?

9 A. Yes.

10 Do you know what that is, what that document

11 is?

12 A. No. It just says tax notice.

13 Q. To avoid backup withholding?

14 A. I don't know.

15 Did Mr. Merrill explain to you what backup

16 withholding was and why you needed to sign it?

17 A. I don't remember.

18 Q. Did you sign it on December 6th, 1995?

19 A. Yes.

20 Q. Would you turn the page to 1033. Does this

2 1 have to do with an account of your mother's Dorothy

22 McCue, is that your mother?

23 It says tax-free trust.

24 Q Was Dorothy Mccue your mother?

25 A. Yes.
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1 And this was signed -- you signed this

2 Beatrice M . DuChene on August, 8-9-95?

3 A . Yes.

4 Q Your mother signed it on the same date; is

5 that correct?

6 I t looks like I wrote that but I don'tI

7 remember. She died in October -- no, August the 23rd.

8 Q. And you were giving investment authorization

9 t o someone; i s that correct?

10 A. Is that what this says?

11 Read at the top. Can you read the English at

12 the top? What does it say at the top?

13 MR 1 BINGHAIVI : Objection; Your Honor.

14 (BY MR. LEWIS) What does it say at the top?

15 ALJ DION: Mr. Lewis hold on./ Stop with the

16 English I Listen, and I'll say please read the words

17 at the top.

18 Q (BY MR. LEWIS) Would you read the words at

19 the top of the page Would you read them out loud.

20 A. Investment authorization form for mutual

2 1 funds .

22 Q Do you understand what authorization means?

23 A. I gave him permission to get mutual funds.

24 Q In connection with your mot1'1er ' s account

2 5 that correct?
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1 Yes.

2 Q Was this a t Dean Witter? Did your mother

3 have a n account a t Dean Witter with Mr. Merrill?

4 A. No.

5 Q. Did you read this document before you signed

6 it?

7 I must: have but I'm notI who's it to?

8 Q. Did you understand what it meant?

9 It means you're investing into mutual funds

10 and investing $25,000. It's a conservative tax-free

11 trust of Arizona so that's at the bank.

12 Q The investment objective was tax advantage

13 checked on; is that correct? See it's about a third

14 of the way down.

15 I don't understand it, sir.

16 Q Mr. Merrill didn't ask you to sign this

17 document did he?I

18 A. I don't know. I don't know what this is.

19 says the branch number. Dan Bauds ton, employee name.

2 0 Here it is, Bank One Corporation. This is a Bank One

21 statement.

22 Q It had nothing to do with Mr. Merrill, did

23 it?

24 No.

25 Q Excuse me?
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1 A. No. I don't see where it did.

2 Did whoever asked you to sign this explain it

3 to you?

4 I don't remember this now.

5 Q. Thank you .

6 Would you look at 1034. Did you receive that

7 letter, ma'am?

8 A. What number, sir?

9 Q 1034, it's the next page Do you remember

10 receiving that document?

11 No.

12 ALJ DION: Mr. Lewis, I'm going to ask a

13 question I

14 I notice the same address o n all these

15 things, 10328 Prairie Hills Circle in Sun City.

16 that your address?

17 THE WITNESS: My mother lived with

18 me,

19 ALJ DION: Your mother lived with you at that

20 residence?

2 1 THE WITNESS: Yes.

22 ALJ DION: Okay .

23 Q (BY MR. LEWIS) Would you turn to Page 1047.

24 Did you have a life insurance contract? Wait a

25 minute .
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1 Did you have a contract with Hartford

2 Insurance Company that your son William DuChene was

3 made the beneficiary, changing from Mary Catherine

4 DuChene?

5 Yes I did have Her ford.I

6 Q. Did you say yes?

7 A. I said yes.

8 Q Would you turn to Page 1049, please. I s that

9 your signature on there, ma'am?

10 Yes.

Q. And it's guaranteed by someone in the Dean

12 Witter office, not Evelyn Conk. I t looks like Allen

13 Mall?

14 A. Yes it does.I

15 Q. And did you sign that on or about October

16 12th 1998?I

17 A. Yes, yes.

18 Q. At the time had you just set up a new trust

19 that was dated in October of 1998, and your account

20 was changed at Dean Witter from what had been a

21 regular account to the trust account, and was that the

22 purpose of this?

23 A. Are you saying that I took -- it was a Dean

24 Witter account, and I changed it from what Dean Witter

25 account i t was t o another account?
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1 Q At Dean Witter, you changed it from a regular

2 account t o a trust account where you were the trustee.

3 A . Yes I d i d .I I took a trust out.

4 And that was in October of 1998

5 A. Okay .

6 Q is that correct?

7 A. Yes.

8 Q. A n d  t h i s  w a s  y o u r  a d v i c e  t o Johnt h e Hancock

9 that had one of the annuities, telling them what you

10 had done ; i s that

1 1 Say that to me again.

12 Q. Th i s l e t t e r , 1049, w a s  w r i t t e n  t o  J o h n

13 Hancock that had one of the annuity contracts, and you

14 were telling them to change it

15 Yes.

16 Q to the trust?

17 A. Yes.

18 Would you turn to Page 1050.

19 By the way, did Mr. Me r r i l l talk to you about

2 0 that document before you signed it, 1049?

21 A. The trust?

22 Q. The letter dated October 12 th, 1998. Did he

23 t a l k  t o  y o u  a b o u t i t ?

24 No.

2 5 Q Wasn't he the one who asked you to sign the
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1

2 I n other words

3 Q Didn't Mr. Merrill have this letter typed up

4 and told you you needed to sign it because you just

5 changed?

6 A. Right I I had to -- I was taking it out of a

7 regular account and putting it into a trust.

8 Q I Mr. Merrill talked to you about that?

9 A. I would have had to ask someone over there to

10 do it, so then probably more than likely, it was

11 Mr. Merrill.

12 Would you turn to 1050. Is that your

13 signature on there?

14 A. Yes, yes.

15 Q Can you read the title of this document?

16 A. Trustee her unification of investment Powers.

17 Q Was this document explained to you before you

18 signed it?

19 A. I didn't think it needed to be explained,

20 because I was taking my funds and putting them into a

2 1 trust account.

22 Q Didn't the trust say that these investments

23 were permitted, it says investments permitted that are

24 checked off? Isn't that what the trust said, you

25 could invest i n those investments?
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1 Right, everything I had was to go in the

2

3 Q And the trust could invest i n these items

4 that were checked off; you as trustee were confirming

5 what investments the trust could invest in?

6 A. In other words I don't understand thatI I

7 because if I am the trustee, then it would be my right

8 to say what could be done in the trust. What is this

9 explaining that I'm doing here?

10 Q The accounts at Dean Witter; is that correct?

11 A. Right I

12 Q And you were the trustee?

13 A. Right I

14 Q. You had to tell Dean Witter what your Powers

15 were?

16 A. Right I

17 Q. That's what this document

18 A. This is saying what I can do, not what Dean

19 Witter can do?

20 Q. These are saying what investments are

2 1 permitted in the trust.

22 A. That makes sense to me. Okay .

23 Q You didn't; check off limited par ownership; is

24 that correct? You checked off everything else?

25 A. All of the above, yes. I didn't check
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1 anything aggressive.

2 Turn to Page 1051. Is that your signature?

3 A. Okay, I signed this, yes.

4 Q Did you sign it on October 15th, 1998?

5 A. Yes.

6 Q. Was this document explained to you before you

7 signed it?

8 A. I don't remember it now, but it would be

9 something I had to do if it;'s a tax notice.

10 Q. Turn to 1052. Is that your signature I

11 October 15th, 1998?

12 A. Yes.

13 Q. What's the title o f the document?

14 A. Authorization to journal securities or funds.

15 Q. It's from the regular account to the trust

16 account 4 Would you read at the top?

17 A. It says authority to journal securities or

18 funds, authorization to journal the securities. Does

19 that mean to travel them, cross them over or what?

20 Q. It's just a bookkeeping thing. You ' ve

2 1 changed the name of the account and a new account

22 number was given to the trust account that's

23 See account number 205-29773-29 thatI

24 says : Upon my instruction, please journal securities

25 and/or funds as specified below from my account. D o
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1 you see the account number? It's at the top of the

2 page

3 A . Yeah .

4 You see the account number?

5 A. It's 205-29773 dash

6 Q. Then it says journal those things to account

7 name Duchene trust account number 205-46102-29.I

8 A. Okay, I understand.

9 Q. They were saying take everything that's in

10 the regular account, put it in the trust account.

11 Isn't that what you wanted done?

12 A. Yes.

13 Q. Didn't Mr. Merrill explain to you you needed

14 to do that this document would do it?I

15 A. The attorney told me that that's what they

16 would do.

17 What attorney?

18 A. Mr. DiMatteo, who drew up the trust.

19 Mr. DiMatteo didn't work for Dean Witter, did

20 he?

2 1 A. Mr. DiMatteo is the attorney who did the

22 paperwork and told me what to do, what to tell him to

23 do.

24 Q You mean Mr. Merrill didn't know that when

25 you set up a new account with him he had to journal

ARI ZONA REPORTING SERVI CE I
Real time Specialists

Q.

Q.

Q.

INC l (602) 274-9944
Phoenix, A Z



S-03450A-02-0000 VOL. I 8-26-2002

197

1 the securities from one account t o another?

2 MR. BINGHAM Objection; speculation.

3 ALJ DION: Yes that calls for speculation.I

4 But the underlying question is Did Mr. Merrill talk

5 to you about this par ticular piece of paper, do you

6 remember that?

7 THE WITNESS: N o I don't remember that.I

8 ALJ DION: When you say no, I don't remember

9 that, is it possible he talked to you about that?

10 THE WITNESS: It's possible

11 ALJ DION: Okay .

12 (BY MR. LEWIS) Turn to Page 1053. I think

13 the signature on this i s f at thee down the road. Yeah,

14 it's on 1056. Is that your signature there?

15 Yes.

16 Q. And that date is April 22nd, 1996; right?

17 A. Yes.

18 Q. Is that your handwriting on the beneficiary

19 number one?

2 0 A. Yes.

21 Q. What were you doing b y this document? Who

22 were you designating as the beneficiary?

23 Son William.

24 ALJ DION: Is that your son William?

25 MR. LEWIS: His name is not son William. His
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1 name i s William and 1'1e's h e r son.

2 THE WITNESS: Son William DuChene.

3 Q (BY MR. LEWIS) Would you turn to Page 1057.

4 This is the same type of document. Would you turn to

5 Page 1060, which is Page 4 of that document . Is that

6 your signature there?

7 A. Yes I, see here .

8 And you were changing the beneficiary from,

9 as you put it, son William to son Joseph; right?

10 A. Yes.

11 Q And you did that about two years later?

12 A. Yes.

13 Q. Would you turn to Page 1061. Is that your

14 signature on that page, ma'am?

15 A. Yes.

16 Q This is now an annuity; is that correct?

17 Nor thbrook had an annuity?

18 A. It's Northbrook up there, yes.

19 Q. And it says date of request, July 25th, 1996

20 at the top. In the upper right-hand corner, in the

21 top, is that correct, is that the date you sign it?

22 A. Yeah.

23 Q And you were making the death beneficiary

24 your son Joseph on that; is that correct?

25 A. Yes.
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1 ALJ DION: I'm going to clarify y something.

2 Back on 1060, you made the beneficiary your son Joseph

3 on 7-25-96; is that right?

4 THE WITNESS: Yes.

5 ALJ DION: If you turn to 1056, you had

6 originally made the beneficiary William DuChene, who

7 is also your son.

8 THE WITNESS: Yes.

9 ALJ DION: But that to me looks like a one,

10 but I think your testimony is April 22nd, 1996.

11 MR. LEWIS: Sir, look at the top.

12 ALJ DION: April 22nd, 1996; is that right?

13 THE WITNESS: Looks like a two to me.

14 ALJ DION: April 22, 1996.

15 I think your question, Mr. Lewis, she changed

16 Joseph as the beneficiary two years of tee Stewar t .

17 doesn't appear to be that way.

18 MR. LEWIS: Two months, I'm sorry three

19 months .

20 ALJ DION: You said two years.

21 MR. LEWIS: I misspoke. I want the record to

22 be stricken.

23 ALJ DION: Does that make sense to youI

24 Ms. DuChene, just a couple of months later you changed

25 your mind?
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1 THE WITNESS: Yes.

2 ALJ DION: Thank you.

3 I believe we were on 1061.

4 Q (BY MR. LEWIS) That's your signature o n

5 there, ma'am?

6 A. Yes .

7 Q Let's go, then, t o 1062. I think, i f I'm not

8 mistaken I think this i s the same document.I I

9 a different contract. It's the same document, same

10 date but two different contracts.I 1061 deals with

11 contract 166841 and 1062 deals with 86051112. You

12 changed both to son Joseph; is that correct?

13 Are those two separate Nor thbrook accounts?

14 Q. It appears that way. Different contracts I

15 different car tificates.

16 MR. BINGHAIVI: Will you please clarify y again

17 which contracts you're looking at?

18 MR. LEWIS: Page 1061 and 1062, the contract

19 number is right under the words change of beneficiary.

20 ALJ DION: Do you see that, Ms. DuChene?

2 1 THE WITNESS: Yes I, see

22 ALJ DION: All that information appears to be

23 similar as to what Mr. Lewis is stating, but if you

24 look at the first line, it says contract, slash I

25 car tificate number; correct?
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1 THE WITNESS: Yes.

2 ALJ DION: 1061 i t star ts off 166 and goesI

3 on. The second one , i t  s t a r  t s  o f f  8 6 0 , so  those

4 appear to be two different contracts, don't they?

5 THE WITNESS: They are My paperwork, there

6 are two different dates than this.

7 ALJ DION: Are there two different contracts?

8 THE WITNESS: There are three Nor thbrook.

9 ALJ DION: It appears in those two things

10 we're ta l k i ng about two separate contracts . There

11 might be a t h i r d out there, but we're ta l k i ng about

12 two and you  s i gned both  o f  them;  r i gh t?

13 THE WITNESS: Y e s ,  y e s , I  d i d .

14 (BY MR. LEWIS) W i l l  y o u  l o o k  a t  1 0 6 4 .

15 that your signature on that document, ma'am?

16 A. Yes.

17 Q. Would  you look  now at  1069.

18 A. Another Northbrook.

19 Q. I s  tha t  you r  s i gnatu re  the re ,  ma 'am?

2 0 A. Yes.

2 1 Q. You're changing the benef i c i ary  on one of the

22 cont rac t s  that  was  to  son  Joseph  now to  daughte r

23 Catherine that correct?

24 A. Yes.

25 Q And this i s o n October  10th , 1997; i s that
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1 correct?

2 A. I have both names o n there. I have Joseph

3 and Cathie. I added that.

4 Q Yes, you do, it appears that way.

5 Would you look at the next document, 1070.

6 Is that your signature on there?

7 A. Yes.

8 Q And this is the change to Catherine and

9 Joseph o n another, different contract; i s that

10

11 A. 1012 ?

12 Q. Look at 1071, is that the same document but

13 for a different contract, same thing, Mary Catherine

14 and Joseph?

15 A. It's Northbrook again.

16 Q- But it's a different contract number?

17 A. Right | There were three o f them.

18 Q. Would you look at 1072. Is that your

19 signature in the middle of the page?

20 A. Yes.

21 Q. And i s that instructions to Kemper on August

22 5th, 1996?

23 Yes, yes.

24 Q. Pardon me?

25 Yes.
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1 Q Did Mr. Merrill explain that to you when you

2 signed it?

3 A. He must have at the time .

4 Q Look at 1073. Is that your signature on that

5 page?

6 Yes.

7 Q. Did you sign it on September 25th, 1996?

8 Yes.

9 Q. Did Mr. Merrill explain the purpose of that

10 letter to you before you signed it?

11 A . Yes I think he did.I

12 Q. You were liquidating free shares of Kemper

13 U.S. government securities?

14 A. From the bank, yes, the bank. The bank had

15 those.

16 MR. BINGHAM: Where?

17 MR. LEWIS: Right in the middle: I a m aware

18 that the mutual funds are a long-term investment and

19 that I will not incur a sales charge.

2 0 MR. BINGHAIVI: Where does it say free shares?

2 1 MR. LEWIS: The end of the first line I

22 beginning of the second.

23 Q (BY MR. LEWIS) Would you look at 1074. Did

24 you receive that letter?

25 A. Yes.
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1 Q If you'll look at 1075. This letter came

2 from Mr. Bingham. You'll see the ACC number on it:

3 I think the bottom has been cut off, but would

4 you remember whether you signed this letter or not I

5 ma'am, on December 4th, 1995? It's similar t o another

6 one that was dated the same date. I'm not trying to

7 put words in your mouth. If you don't remember, just

8 say so.

9 A. I don't understand it. There's writing up at

10 the top there.

11 The problem is this signature line is cut

12 off. Let's skip that

13 Would you look at 1076. Is that your

14 signature at the bottom?

15 A. Yes.

16 Q. Did you sign that document?

17 A. Yes.

18 Q. Would you look at the top and see what it is

19 on the upper right-hand side? It says distribution

20 request form?

2 1 A. I'm looking at the signature, and it do,esn't;

22 actually look like the way that I would write. Maybe

23 I was sick or something, but that does not look like

24 my signature. I don't write Duchene the way that is I

25 and I don't
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1 Q. Were you sick at the end of 1995?

2 A. Well, I would say my mother died so I

3 probably wasn't feeling the best.

4 Did you understand, ma'am, that you had an

5 IRA account, and each year you have to make some kind

6 o f a distribution?

7 A. Oh, yes.

8 Did you get a distribution from that IRA

9 account from 1995?

10 A . I would have if I had to, yes.

Q Would you turn to Page 1077. Is that your

12 signature at the bottom?

13 A. Yes.

14 Q. Did you sign it on December 18th, 1995?

15 I see somebody else's writing and my name on

16 there . This is my signature down below

17 Q. Did Mr. Merrill explain this document to you

18 before you signed it, what it was for? \

19 A. This is my IRA. I understand IRAq.

2 0 Q Did he explain it to you, why you needed to

2 1 sign this?

22 Yes.

23 Turn to 1078. Is that your signature on

24 there?

25 Yes.
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Q. Did you sign it on November 28th, 1995?

2 A. Yes. What am I transferring? It says Dean

3 Witter accounts. What, am I transferring it to Dean

4 Witt€I`?

5 Q. I think you were transferring it from one

6 Dean Witter office to another. But in any event, you

7 did sign this letter?

8 A. Yes, that's my signature

9 Q. Would you look at 1079. Did you sign that I

10 ma'am, on January 31st, 1996?

11 A. Yes.

12 Q Did you understand that you were transferring

13 a deferred annuity that had been issued in April of

14 1985?

15 A. Yes I remember this.I

16 Q. There were no service charges on that, were

17 there I where you transferred them in 1996?

18 A. I remember.

19 1080, did you sign that, ma'am?

20 A. Yes.

21 Q. You signed it on November 28th, 1995?

22 A. Yes.

23 Q. And it's an authorization to transfer a

24 retirement account?

25 A. I t went from Bank One.
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1 Q. At: the top, the very top authorization to

2 transfer?

3 I had the IRA in Bank One.

4 Q. And you transferred it to Dean Witter; is

5 that correct?

6 A. Yes.

7 Q. Did Mr. Merrill talk with you about this

8 before you signed it?

9 A. I don't remember that .

10 Q. Well, he was talking to you about

11 transferring your annuities?

12 A. Yeah, I would have talked to him about it to

13 transfer it. I talked to someone to transfer it.

14 Q. I'm trying to figure out, looks like the next

15 document is just another copy of the same one.

16 Would you go to Page 1083. This looks like

17 just another copy of a document we previously looked

18 at that came from the Acc, but a different number on

19 So let's skip it.

20 Would you look at 1084?

2 1 A . Yes.

22 Q Did you sign that on October 20th, 1998?

23 A. Yes.

24 Q Were you seeking to withdraw $4,000 from the

25 variable annuity?
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1 It looks like that.

2 Q. Isn't that what the document says, you wanted

3 to take $4,000 out of the dividend growth par folio?

4 A . Yes.

5 Q Was that explained to you before you signed

6 it?

7 A. I don't remember that.

8 Q. You wanted to get some money out of the

9 account?

10 A. Right l

11 Q Did you have to ask how to do it? Did you

12 know to call up and ask for a variable annuity

13 withdrawal form?

14 A. I would have just asked Phil to do it.

15 But you had to sign it?

16 A. Right •

17 MR. LEWIS: 1085 looks like another copy of

18 the same document.

19 I don't have any more questions for you.

20 ALJ DION: Mr. Bingham.

2 1 MR. BINGHAM : Thank you.

22 MR. LEWIS: I didn't quite say what I think

23 you thought I said. I said I don't have any more

24 questions for you from that book.

25 ALJ DION: I'm sorry, I heard "for you," I
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1 didn't hear "from that book. ll

2 MR. LEWIS: I think I'll take your

3 suggestion I don't have any more questions

4 ALJ DION: Mr. Bingham, any follow-up?

5 MR. BINGHAM: Thank you, Your Honor.

6

7 REDIRECT EXAMINATION

8

9 Q (BY MR. BINGHAM) Ms. Duchene, if you'll look

10 at and I'm remaining in Exhibit No. 2, which are theI

11 documents that you just looked at .

12 ALJ DION: Is that respondent?

13 MR I BINGI-IAM : I'm sorry respondent's Exhibit

14 No. 2 .

15 ALJ DION: The black book, Ms. DuChene.

16 (BY MR. BINGHAM) Yes, if you'll turn to

17 Exhibit No. 2 in that book. If you'll go to what is

18 marked a s 1033 on the bottom. It's one of the

19 documents we looked at already. Where was the

20 tax-free trust of Arizona before it was transferred to

21 Mr. Merrill?

22 The bank.

23 Do you remember which bank?

24 The one on Bell Road and probably 19th

25 Avenue |
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1 Q Do you remember the name of the bank?

2 A . It will just be Bank One of Arizona.

3 Q. Bank One of Arizona?

4 A. Yes, sir.

5 Q. Did Mr. Merrill request that you transfer

6 that tax-free trust of Arizona to your account at

7 Morgan Stanley?

8 A. Yes.

9 MR. LEWIS: Sir, I don't think questions are

10 any more permissible on redirect than on direct. That

11 was a very unique question

12 ALJ DION: I disagree. I think the question

13 was did Mr. Merrill ask you which entity to transfer

14 the trust from to that specific entity. She's free to

15 answer yes or no, and I don't think the answer the

16 question, to get the answer if he had said

17 something along the line of Mr. Merrill told you to do

18 this didn't he, then that car mainly suggests theI

19 answer . But I don't believe that suggested the

20 answer . So the witness already answered the question,

21 which was yes.

22 So go ahead and continue, Mr. Bingham.

23 Q (BY MR. BINGHAM) Approximately how long

24 of tar you star Ted working with Mr. Merrill did he

25 request that you transfer this tax-free trust of
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1 Arizona?

2 Immediately.

3 Q. Did he give you any reason to transfer the

4 tax-free trust o f Arizona?

5 A. It was to my benefit to do that.

6 Q. Who said to your benefit?

7 A. Mr. Merrill said it was to my benefit to give

8 everything to him, and he would handle it better than

9 the bank.

10 Q. Do you remember if you were making any money

11 off o f the tax-free trust o f Arizona?

12 I don't remember what it would have been.

13 Q But were you was the question.

14 I believe I was, yes.

15 Q. So Mr. Merrill told you that he could do

16 better than you were doing with the tax-free trust of

17 Arizona?

18 A. Yes.

19 Q. Did he indicate to you how much better?

20 A. Macho better. Much better.

2 1 Q Did he use the word much or macho?

22 A. He said you'll do much better for me than

23 what the bank is doing. I would be happier with him

24 than the bank.

2 5 Q Was that the main reason that you transferred
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1 the tax-free trust o f Arizona?

2 Yes.

3 Q What about the Kemper U.S. government

4 securities mutual fund, do you remember transferring

5 that fund?

6 A. He suggested I give that to him, too.

7 Q. Did he tell you why you should give it to

8 him?

9 A. Because h e could do better for me than the

10 bank .

Q What about the roughly $25,000 that you had

12 saved up?

13 Same thing, same thing. H e could do better

14 for me.

15 Q. Do you recall what year or years you were

16 placed into the Nor thbrook annuities?

17 It would be on here. Can I look on this

18 paper?

19 Sure .

20 A. On here it's December the 8th, 1995, on my

2 1 paperwork, this paperwork here. February 8th, 1995.

22 Q. Didn't you testify to previously that you had

23 three annuities with Nor thbrook?

24 A. Yes, sir.

25 Q. From looking at these documents, can you get
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1 any idea when the other two annuities were purchased?

2 A. Well, I'd have to look at these dates on

3 here .

4 Q. G o ahead.

5 A. January 30th, 1996. He's got April 12 th I

6 1996 l

7 The one thing that I noticed on here is that

8 two of them have the same date on the paperwork, and

9 he issued three annuities to me on different dates I

10 and I noticed on here, on the paperwork, there's two

of them that are listed, and they're both the same

12 date and that was not ...- they were done separately.

13 Q Now, were these annuities purchased sometime

14 at tar you star Ted working with Mr. Merrill?

15 A. Yes, yes, he just done everything.

16 Q. Was that when Mr. Merrill was stopping by

17 your house from time to time?

18 A. Yes.

19 Q. Did you testis y previously that of ten he

20 delivered papers to you and asked you to sign those
I

21 is that correct?

22 A. Yes. He'd just run in and have me sign it

23 then he'd leave, just like that .

24 Q So to the best of your recollection, these

25 annuity documents were signed in '95 and '96; is that
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1

2 This is what it looks like in here. I don't

3 understand why there's two on the same date, because

4 they were, according to the paperwork I had, it was

5 issued on three separate dates, and three commissions.

6 Q Did you have a good working relationship with

7 Mr. Merrill in 1995 and 1996 when you were working

8 with him?

9 A. I did at the beginning. But then it changed.

10 Q. Would you say that in late '95, and beginning

11 in ...- and in 96 Mr. Merrill communicated with you| I

I 97 and 98?I12 much better than he did say in 1996 I

13 Yes.

14 Q. Up until the GE transaction in December,

15 1997, you haven't alleged unauthorized transactions I

16 have you?

17 A. Say that to me again.

18 Q. Sure . Do you agree that -- let me take this

19 step by step.

20 Was the first unauthorized transaction that

2 1 you became aware of the GE transaction, December,

22 1997?

23 Yes.

24 Q Have you alleged that of tar that, that again

25 being the GE stock being sold in December 1997, that
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1 Mr. Merrill made unauthorized transactions in your

2 accounts?

3 Yes.

4 Q Have you alleged any unauthorized

5 transactions prior to December, 1997?

6 A. No.

7 If you'll turn to -.- and I'll use the numbers

8 that the respondent has given these documents because

9 they are bigger. If you'll turn to Page 1049. That

10 is also Bates stamped with our number ACC 04520.

A. Yes, sir.

12 Q. Now, w e talked about this letter previously,

13 dated October 12 th, 1998; is that correct?

14 A. Again, I was looking at this. What were you

15 saying?

16 MR. LEWIS: Did you say 1040?

17 MR. BINGHAM : 1049, according to your

18 numbering system.

19 MR. LEWIS: I thought you said 1040.

20 ALJ DION: He did. I can't definitely prove

21 it without talking to the coir t repot tar, but three of

22 us are looking at 1040.

23 MR. BINGHAM: That's a pretty good indicator I

24 then.

25 ALJ DION: 1049 Ms. DuC1'1ene, are you there?I
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THE WITNESS: Yes.

(BY MR. BINGHAM) Did you type this letter?

MR. LEWIS: This was prepared in his office.

(BY MR. BINGHAM) Was this prepared in the

Dean Witter office, as f at as you know?

Were a lot of these documents that you signed

prepared by Mr. Merrill or someone in his office?

The ones I signed that he brought in, yes. I

thought they were.

Q Let's go to the next: page, which is 1050.

When you discussed this document previously, you

seemed a bit confused about it, is that correct, in

Yes. because I didn't understand what I was

supposed to have been doing with this, in other words .

I was giving, putting everything that Dean Witter had

in my trust so I was wondering, this was all checked

so that would go into the trust.

Besides signing that, did you complete the

other handwritten letters and words on that form?

ALJ DION: In other words Ms. DuC1'1ene, isI

that your handwriting up at the top?

THE WITNESS: At: the top, yes, but not the

ARIZONA REPORTING SERVICE,
Real time Specialists

INC » (602) 274-9944
Phoenix, AZ



l l

S-03450A-02-0000 VOL I  I 8-26-2002

217

1 grantor of the trust, that's not my writing either

2 And th is  TTEE, t h a t ' s  n o t  m y  w r i t i n g ,  m y  p r i n t i n g

3 It 's not mine. The bottom is. The bottom signatures

4 are .

5 ALJ DION: The bottom signatures.

6 THE WITNESS: Yes, mine. But some of this up

7 here the I but
I first page, Beatrice M. DuChene mine

8 the rest of this other par t is not mine.

9 ALJ DION: I

10 full trust, you wrote Beatrice M. Duchene.

11 THE WITNESS: Correct |

12 ALJ DION: B u t  t h e  d a t e s  a n d  e v e r y t h i n g

13 subsequent, except signatures down at the bottom,

14 somebody else wrote out?

15 THE WITNESS: Okay . I  d i d n ' t  f i l l  t h i s  o u t I

16 so okay, I didn't f i l l that out, but I did f i l l  th is

17 par  t  up here . Y o u  c a n  s e e  t h e  d i f f e r e n c e  i n  m y

18 w r i t i n g  f r o m  h e r e  t o  t h e r e . I t ' s not mine.

19 ALJ DION: I'm not a handwriting expert, so

2 0 that:'s why I'm going to ask this question. But the

21 top one, Beatrice M. DuChene.

22 THE WITNESS: Is me, April 8 there, another,

23 September 11, 1998.

24 ALJ DION: You wrote that too?I

25 THE WITNESS: Yeah . And  I  wro te  Mary
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1 Catherine Elwood, but not that other par t.

2 ALJ DION: But the other stuff is not yours?

3 THE WITNESS: N o this doesn't look like mineI

4

5 Q. (BY MR. BINGHAM) Where it says investment

6 permitted, and t:1'1ere's a bunch of boxes below that I

7 did you mark any of those boxes?

8 I don't remember doing anything like that I

9

10 Q. Did Mr. Merrill, his secretary, o r anyone

11 else at Dean Witter ever help you fill out any par son

12 of these forms that you filled out yourself?

13 A. If they did, I don't remember them doing it.

14 I know Norma helped sometimes

15 Q. Who i s Norma?

16 A. She was Mr. Merrill's assistant that worked

17 in the office i n there with him.

18 His what again?

19 A . She worked in the office with him, again, s o

20 I don't know what her title is.

21 Q Ms. Duchene, if you'll turn now to the page

22 that is numbered 1073 in the lower right-hand corner.

23 Go ahead and look at that letter; tell me when you're

24 done .

25 (Brief pause.)
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1 THE WITNESS: Okay, I'm finished.

2 Q. (BY MR. GINGHAM) When you signed this

3 letter, did you understand what it was for?

4 Well, I was liquidating Kemper I was giving

5 Kemper to Dean Witter.

6 Q Were you told whether or not you would incur

7 any charges when you liquidated Kemper funds?

8 A. It says on here that I wouldn't, but then

9 of terwards.

10 Q There are two other securities that are

11 listed there. It says in the first Paragraph DWHIS I

12 and DIVGO and then down below, in the secondI

13 paragraph, it says DW, which I assume is Dean Witter

14 high income and dividend growth funds . Do you see

15 those words?

16 Yes, sir, yes, sir.

17 Q. Did Mr. Merrill tell you anything about: the

18 Dean Witter high income fund?

19 No.

20 Q. Let's be more specific. Did he talk to you

21 about any risk in the fund?

22 A. No.

23 Q Did he talk to you about returns of the fund?

24 No.

25 Q Did he talk to you about interest rate risk
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1 with the fund?

2 No.

3 Q. Did he tell you, did he express any opinion

4 about the Dean Witter high income fund?

5 A. Well, he didn't talk to me about it. I would

6 just say if there's a risk to it I wouldn't have done

7

8 Q. What about the dividend growth fund?

9 A. What is the dividend growth fund?

10 Q. Did he tell you about any risk in the

11 dividend growth fund?

12 A. No.

13 Q Did h e tell you what the nature o f the fund

14 is?

15 A. No.

16 Q Did he tell you anything about what it

17 invests in?

18 No.

19 Q. If I ask you those same questions about the

2 0 Dean Witter high income fund what would your answers

2 1 be?

22 Same, I don't know anything about it.

23 Q Ms. DuChene, if you'll turn to what is

24 numbered as 1078 in the bottom right-hand corner.

25 Have you found that?
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1 A. Yes

2 Q I s this letter dated November 20th, 1995 I

3 according to what you can see there?

4 Yes.

5 Q. If you'll read that first paragraph, it talks

6 about transfer of securities and cash to your Deana

7 Witter account 205- and then there's a blank. D o you

8 know what account the money and securities were being

9

10 No.

11 Q Do you know if someone filled in the number

12 at tar you signed this?

13 A. I don't know if they did or not.

14 Q. Ms. Duchene, a few hours ago you talked about

15 your GE stock being sold. You seemed a bit confused

16 about the tax situation of the GE stock that was sold

17 in December of '97; is that correct?

18 A. Yes.

19 Q. Have you ever heard of capital gains?

2 0 A. Yes I have heard of it.I

2 1 Q. Could it have been a capital gain that you

22 had paid on to sell that stock?

23 It sounds like it could have been that. I

24 know it was something extra that I had to pay for. In

25 other words, what he did by selling it the way he did I
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1 there was something extra that I had to pay, and I

2 would assume capital gains would sound like it was

3 logical .

4 Q. Is that extra that you had to pay, what you

5 refer to as the loss?

6 A. Yes, yes. I had to pay for the sale itof I

7 yes From what I remember, it had something to do

8 with within a year.

9 Q So are you saying that if it had been sold

10 one year longer at tee it had been purchased then you

11 would not have had to pay whatever it was?

12 A. I wouldn't have had a penalty, because she

13 made an issue out of it, that he did wrong with

14 whatever he did with GE. He didn't do right with it.

15 Do you understand confirmations and account

16 statements better now than you did back in '96 97
|

I I

17 '98?

18 Yes.

19 Q. Why is that?

20 A. Because it's been brought up as a big issue

2 1 in my life. I'm glad I saved them.

22 Q. Let's go to Exhibit S-3. Let's go

23 specifically to the letter that's dated August 25th I

24 1999 I

25 (An off-the-record discussion ensued.)
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1 ALJ DION: We're going to continue tomorrow

2 morning at 9:00 a.m. Ms. DuChene you're going to be

3 on the stand. Mr. Bingham has a couple questions and

4 I still have a couple questions. I understand it's

5 going to be an error t, it's a hot day, but perhaps

6 with someone's help, your daughter, see if you could

7 get that file.

8 THE WITNESS: When the accountant had them,

9 he made notes on them. They're not notes by me, but

10 the accountant made notes.

11 ALJ DION: And that's something that we can

12 talk about. If those notes were made by an accountant

13 or someone else and not you, then t;hat's fine.

14 Mr. Bingham.

15 MR. BINGHAM: What time frame are we looking

16 at being here?

17 ALJ DION: 9:00 star t time.

18 MR. BINGHAM: I mean a s f Ar a s the

19 confirmations

2 0 MR. LEWIS: '96 97 '98 and the monthlyI
I I

2 1 statements.

22 THE WITNESS: I'll bring what I have.

23 ALJ DION: Bring what you have, that's f air

24 enough, Ms. DuChene, that's fine.

25 So basically, before you all star t packing
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1 up, there was a substitution off the record about some

2 of the documents Ms. DuChene spoke about.

3 Specifically confirmations and monthly statements that

4 she received from Dean Witter while she was a client

5 of Mr. Merrill's. At tar that discussion, there was

6 also a discussion about a tax form, her tax return

7 At tee that discussion I've decided that theI

8 monthly reports and the confirmationsI since

9 Ms. Duchene has those and they're easily accessible I

10 and she has talked about them, that those cer mainly

11 should be provided to the defense for review. If they

12 wish to enter anything into evidence, then they have

13 to make some copies of those.

14 As to the tax return, there is an argument

15 that it wasn't possible what Ms. DuCl'1ene was saying it

16 was impossible, and that she didn't lose money, she

17 should have had a gain. There are a number of things

18 like that, I found that not dispositive. There' s

19 ample evidence in the record today that Ms. DuChene is

2 0 not, was not very aware of the proper terminology of

2 1 financials, she's not very aware of the dates and the

22 times, and that her answer to her questions, a lot of

23 questions were, I don't have any other proof other

24 than honest and that she just didn't know.

25 So the f act that there was a gain, there was
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1 a loss that was immaterial I found that whether itI

2 was a gain or whether it was a loss at some point she

3 was put on notice regarding the transaction and that

4 was the important or relevant piece of information, so

5 I denied the tax return par son

6 Mr. Bingham, does that accurately reflect

7 what we talked about off the record?

8 MR. BINGHAM: To the best of my recollection I

9 yes, it does.

10 ALJ DION: Do you agree with that?

11 MR. BINGHAM Yes.

12 ALJ DION: Mr. Lewis, although you may not

13 agree with the result, do you agree that's what w e

14 talked about?

15 MR. LEWIS: Yes, sir, you captured the gist

16 of it succinctly.

17 ALJ DION: I wouldn't: say succinctly, but I

18 did.

19 We will reconvene at 9:00 a.m. tomorrow.

2 0 There will be a notice outside the door. I'm positive

21 we will be upstairs in the Commissioners' board room,

22 whatever but that can be subject to change. So as of
I

23 today that's the best of my recollection

24 IVIR. LEWIS: I think you told us outside the

25 door of the room we're sitting in there will be a
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1 notice of where to go, and that will be posted before

2 9:00.

3 ALJ DION: I f not, come to the office in the

4 Hearing Division and somebody can car mainly direct

5 you . So we're off the record until 9:00 tomorrow

6 morning 1

7 (An off-the-record discussion ensued.)

8 ALJ DION: We've got everyone here. I'm back

9 on the record. I just wanted to remind everybody, and

10 I'll do it again tomorrow, I don't think anything has

11 been entered into evidence so we may have to do

12 Ms. Duchene is coming back tomorrow. I don't know if

13 you guys want in or not, but I just want to remind

14 everybody, put it on your notes that so f at nothing

15 has been admitted into evidence through Ms. DuChene .

16 That may be par t: of the plan but I just wanted to

17 bring everybody's attention to it. Thank you.

18 (The hearing recessed at 5:12 p.m.)
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STATE OF ARI ZONA
SS

COUNTY OF MARICOPA )

Mi I. CECELIA BROOKMAN, Car tiffed Court

Repot tar No. 50154 for the State of Arizona, do hereby

her tit y that the.foregoing printed pages constitute a

full, true and accurate transcript of the proceedings

had in the foregoing matter, all done to the best of

my skill and ability

12

13 WITNESS my hand this WE day

14 of I 2002 l

15

16

17

18

&19

2 0
CECELIA BROOKMAN, RPR
Cer tiffed Court Repot tar
Cer tificate No. 50154
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